
156 CANADA LAW JOURNAL.

1provtnce of %ashatcbewan

COURT 0F APPEAL.

Full Court.] TaE K~ING v. DuBuYK. [57 D.L.R. 126.

Crirninal law--Maftion by leave against verdict--Cae reserved on
qustton of law.

On concurrent applications, one under sec. 1021 of the Criminal
Code, madle by leave of the trial Judge for a new trial on the ground
that the verdict is againgt the weight of evidence, and the other
by case reserved under Code sec. 1014, as to the rejection of certain
testimnony offered by the defence, the Court~ of Appeal May allow

r a new trial under sec. 1021 without answering the question reserved
as to the admissibiity of testixnony.

K' W. B. O'Regan, for accused. H. E. Sampson, KOC., for Attorney-
*General.

ANNOTATION FRtom D.R.L.

CONCURSENT MOTIONS FOR NEW TRIAL tJNDES CIR. CODE BEC. 1021, AND ON
CASE RSEEVE».

The practice followed in the case above reported of granting a ioew
trial on a mo.tion under Cr. Code sec. 1021 without deciding the question
conourrently brouglit before the Court o! Appeal under Cr. Code sec. 1014,
appears to b. one which should not generally be adopted. It appears to
have been aisumed that becauqe a new trial wae being granted, whieh would
have been the nature.l resuit on a decîsion favourable to the accused on
either application, there was no necessity to decide whether certain teati.
rnony offered by the accused at the trial under review, and rejected. by the
Court below, was or was no't admissible The motion under Cr. Code se=
1021 made by beave of-the trial Judge la one oi rcview only of the finditiga
of fart~ whieh in thia particular case were found by a jury. The only
ground for a motion under sec, 1021 is that the verdict wus against the
fweight of evidence.1»

Questions of law arlalng durlng the trial, including the question of the
wrongful rejeetion of evidence, come wl'thin the scope of an appeal under
Code secs. 1014-1019. Under mec. 1019 the. Court of Appeal haa to determine
*whether sme Substantiel wrong or miacsrriage was ocuaaoned by the. evi.
dence havlng ben 'improperly rej.eted if it finde the rejeetion to have been
improper. A new trial le not to b. dlrected on queutions of i&w rmmrved,
although it appeaus that sme evidence wau lmproperly rejeûted unies, in

'o'-'-the opinion o! tbe Court of Appeal, "morne substantiel wrong or mimearriquge
* wa thereby oceasloned on the trial." Cr. Code sec. 1019.


