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in the event of the original defendants succeeding in'their defence, basing
such claim upon an alleged warranty or a total failure of consideration.

Rules 185, 186, 197, 192, discussed.
Taie v. Natur:a/ Gas and Oil Co., i8 P.R. 82, and Evans v. Jaffray,

1 0. L. R, 614, followed. Smurè'hwaite v. Riznnay, (y894) A.C. 494; T/zomp-
son v. Londion Coantj Cuncil, (1899) 1 Q. B. 84o, and Quig/ey v. Waterloo

1 lfanujacturing Co., 1 O. L. R. 6o6, distinguished.
Held, also, that the added defendant was properl>' allowed to give a

third party notice to a bank, upon his allegation that he acted only as the
bank's agent in assigning the debt. -oifeder-ahon Life Asçsociation v.
Labati, i8 P. R. 266, followed.

C. D. Scott, for plaintiff. Hamillon Casse/s, for defendants. George
Bell, for added deftndant. -

Falconbridge, C.J., Street, J.. Britton, J. j [Feb. 12.

CHEVALIER Il. ROSS.

I>/cailing-- A iln dment -Increasing amauni c/aimed - illistake -- Voney

paid lu/o Goui 1--Aeceptance by mis!ake.

TUhe plaintiff was allowed under Rule 312 to amend his statement of
claim iii an action upon a building contract b>' increasing the amount
clairned for extras, and to amend bis reply by changing acceptance into

non-acceptance of rnone>' paid into Court by the defendant, notwithstand.
ing that the plaintifl had ffled a memnorandum of acceptance, under Rule
,423, although he had not taken the nione>' out of Court ;the Court being
satisfied that the plaintifl had ruade a mistake, and, on finding it out, hiad
moved with reasonable prornptniess to correct it, and that no real prejudice
was done to the def'cndant. Ernr;y v. IVebsier, c) Ex. z42, followed. Order
of Lou-, r. J., aftirnied.

.l .foss, for plaintifE. Illie//m th, for defendant.

1-ergusoil, J. 1 i. Ruî,n. [Feb. 12

CotctSitut'of friauds-.1faster and/ servant-- -Emp/o: inent foi- gin
in</efinite ler,, -Dn - -fstrand Servant Act, R.S. O. 18 9,-, c-*

'57, S.S,.

A sub-contract to emplo>' a person as a salesmian so long as the
eiiiployers' contract with third persotîs might renmain in force, that contract
being terminable at an>' time, is not within the Statute of Frauds, for the
sub-contract nia>' or ina>' nom continue for a 1'ear.

Such a sub-contract doeu not corne within s. 5 of the 'Master and Ser-
vant Act, R.S.O. 1897, c. 157.

The employers' contract came to an end b>' the voluntar>' dissolution
of their firin


