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INSURANCE OF BANK DEPOSIT RECEIPTS.

A very curious case, one of many resultant from the
Australian financial troubles of 1893, has recently
been decided in favour of the plaintiff, a Mr. Murdock.
He brought an action on a policy datcd. 12th M:.n',
1893, whereby the defendants to the suit_msurcd him
sgainst any loss which he might incur in respect of
money deposited by him in the City of M(:lhnur.nc
Bank. The judgment delivered by Mr. Justice Big-
pam will prove interesting to bankers and their clients.
He said:—

On 16th May, 1893, the City of Melbourne Bank
suspended payment. The plaintiff was at the time a
creditor of the bank in respect of money which he had
deposited and for which he had received what are call-
ed deposit receipts. On 12th May, 1893, he effected
with the defendants the policy now sued on. Itisa
policy which recites that the plaintiff has paid to the
defendants a premium “to insure from loss by the
insolvency of the City of Melbourne Bank sums of
money as hereinafter mentioned deposited with the
<aid bank, viz.:—£200 repayable on 2nd October, 1803,
and £300 repayable on 23rd July, 1804 The policy
then goes on to state that the defendants do bind them-
sclves to pay and make good to the plaintiff all such
loss by insolvency of the said bank of interest and also
of the principal sums deposited, with leave for the
plairtiff to exchange his deposit receipts for other de-
posit receipts (but not for shares) in pursuance of any
scheme of reconstruction without prejudice to this
insurance. The policy then proceeds as follows:—"Tt
is understood and agreed that interest is payable here-
under when due and default is made by the bank and
continues payable hereunder on the principal or any
balance thereof until the principal is paid by the bank
and (or) the underwriters; and the principal sums less
any portion of the principal previously received from
the bank when the final dividend in bankruptcy or
liquidation is declared.” The question in (he case 1s
\hether the final dividend here referred to has been
declared so as to entitle the plaintiff to recover from
the defendants the balance of principal still due to
him. The plaintiff says it has; the defendants say it
bas not. On 1oth June, 1893, the bank was recon
structed, and the reconstructed bank issued to the
plaintiff five deposit receipts for £100 each, payable at
intervals of twelve months (the first falling due on
16th June, 17°98), with interest at 4 1-2 per cent. These
derosit receipts were issued in exchange for the two
rcceipts mentioned in the policy. In June, 1895, the
reconstructed bank stopped payment, and on 17th
June, 189, it was ordered to be compulsorily wound
up. Subsequently three dividends, amounting in the
aggregate to 5s. 7d. in the £, were paid to the plaintiff
and the other creditors. The last of these dividends
was declared on 18th October, 1897, and was paid on
sth February, 1898. It was a dividend of 1s. in the
£, and it did not purport to be a final dividend. Noth-
ing has been paid since by the liquidator, but the de-

N SR e T e e R L

fendants have, in accordance with the policy, paid in-
terest to the plaintiff on the unpaid balance of his de-
posit. The liquidation of the reconstructed bank has
not yet been formally closed, but it has for all busi-
ness purposes come to an end.  On 25th November,
1897, an order of court was made sanctioning a
«cheme under the Joint Stock Companies Arrange-
ment Act 1870, whereby the remaining assets of the
bank were transferred to a new company called the
Melbourne Assets Company, Limited. The new com-
pany was registered on 17th December, 1807. The
main objcct of this new company was, no doubt, 10
nurse and realise the assets which were to be trans-
ferred to it, but the memorandum of association did
not limit its business to this object, and the new com-
pany took over the assets of three other Australian
banks which were in a similar position to the Mei-
bourne Rank. Tt was thought, no doubt rightly, that
this scheme would eaable the creditors of the four
banks to realise the 1ssets more cheaply and advanta-
aeously than could he done by allowing the liquida:
tions to proceed under the winding-up orders of the
court. By the scheme the new company was to issne
‘o the creditors of the Melhonrne Bank debentures for
a certain proportion of their claims and a fully-paid £1
share for every £100 of the balance of their claims.
The old sharcholders had by this time ceased to have
any interest in the assets—that is to sav, the assets
were insufficient to pay the liabilities. The plaintiff
has had tendered to him the debentures and shares in
the new company applicable to the unsatisfied balance
of his deposit, but he has refused to accept them, and
he now claims to have the balance due to him paid by
the defendants under the policv. The defendants ob-
iect to pay on the ground that “the final dividend in
bankruptey or liquidation” has not vet been declared,
and that such a declaration is by the terms of the pol
icy a condition precedent to any liability for the pav-
ment of the balance of the principal monevs. T think
this contention is wrong. There was no bankruptey,
and there never was, and never could be, any dividend
declared in bankruptey. At the time the policy was
isstied the scheme for the reconstruction of the bank
was evidently in contemplation, becanse the policy ex
pressly authorises the plaintiff to accept other deposit
receipts, but not shares, in pursnance of such a
He did accept the fresh de-
posit receipts, and the bank was reconstructed. Tt
flid not, however, succeed.  Tn 1895 it went into liaui
dation, and this is the Nquidation contemnlated as he
ire possible and accordingly provided for by the pol-
iev.  That liquidation has now come to an end. The
Tiank of Melbourne has itself ceased to exist, even for
the purpose of heing wound up.  No further divi-
dends in the liquidation can be declared. and. there
fore, the final dividend has heen declared. The de-
Tendants sayv the plaintiff must wait until the assets
company is wound up, if ever it is wound up; it would
follow that if there were a scheme for the formation of

scheme of reconstruction.




