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mought to be recovercd iii ejcctoient, or the lanalord or
ocher pergon iii whose riglit uny dcefendeut in replcvin nay
nmnke cognizance, or any person in whoee itmediate or
individwil bebalf any action inay Lie brought or defended,
eithcr wholly or in part, or the basband or wife of suclb
persons rcspectively."

In 1846 the English Lcgialaturc whilc cstablishing
County Courts went stil further, by cnacting in regard to
these Courts, iithat on the heaiWg or trial of any action,
or on nny other proceeding under this Act, the parties
thereto, their wives and ail] other pc.rsons, ma- bc examined
eithcr on behaif of the plaintiff .r defonnant, tapon oath or
solomn affirmation " (9 & 10 Vie. o. 05).

The experiment of universai cowpetcncy having been
found satisfactory a to County Courts, the. English leogis-
lature in 1851, except as to huabands and wivcs, repealed
the Proviso to the Act of 1846, and thus in effeet rondered
ail persons, plaintifsi or defendants, in auj court, muperior
or inferior, in England compet.cnt and compellable ta give
evidencc for and against tlmemselves (14 & 15 Vie. cap. 99).

ln IJpper Canada we followed the foot8teps of the English
Liegisiature, but in course of time found it prudent in some
measure to retrace our steps.

la 1849 the Canadian Legisiature passed an Act (12
Vie. cap. 70), which may bc ohort!y described as a tran-
script of the English Statute 6 & 7 Vie. cap. 43, containing
both the Rule and the exceptions created by that Statut.

In 1851 the Canadian Legialature passed a second Act,
in effeet the samne as the English Act of 14 &15 Vie. cap.
99, our Act being 14 & 15 Vic. cap. 66; the English
Act was passed on 7th .&ugust, 1851, and aur Act on 30th
Auguat, 1851.

The admissibility of parties ta a cause to giv- evidence
on their own behlaf waa not in Upper Canada fimund to Le
conducive ta the ends of public morality, and the Canadian
Legialature at ite nezt session repealed the Act of 14 & 15
Vie. cap. 66, and re-enacted the 12 Vie. cap. 70 (16 Vie.
cap. 19). The result in, that our Iaw of evidence is on the.
rame footing as was the English law in 1846. Parties to
a cause are flot nov competent ta give evidence on their
ovn Lebaf, but are -iompellabIe ta give evidence at the
instance of their orponents (Consol. Stat. U. C., chap. 32,
as. 3 & 4).

In the Canadian Act of 1851 a provision vas nmade to
the effect, tuat any "ary to a sait, &c.. migbt Le exaanined
at the instance of the opposite par y, provided that a
subpoena werc servcd, or at lest cig at days notice given
prior tathe tine of the examination. Itwavas sprovidcd,
that if the party ahould not atteni the non-attendance
xnight Le taken as an admission yr' coifesso against hlm
(14 & 14 Vie. cap. 66, s. 2).

The latter provision is still tho lav, and w~ wc propose to
nmake smne practical observations upon it, vo publiali the
clause in words nt lcngth :

41 Whenever auj party in sucli proceeding desires ta cmii
the opposite party as a witness, lie shall either subpocena such
party, or giv. to hlm or his attorney at least eight days
notice of the. intention ta examine him as a witness in the
cause, and if sucli party doen not attend on auch notice or
subpoena, sucb non-attendance shall Le taken as an admis-
sion Pro conifeno agaiust hlm in auj sueh suit or action,
anlesa otbcrvise ordered by the Court or Judge in whicb
or before whorn sucb exainination in pcnding, and a gencral
flnding er judgxnent may Le had againat the. party thercan,
or the plantiff may Le uon-suited, or the proceedings in tho
action, or sucli suit may Le postponed by the. Court or
Judge on such ternis as the Court or Judge sec fit." (Cou.
Stat. U. C. cap. 32, sec. là.)

The reading of tbis enactmient suggests the propriety of
somo remarks on the enactmieut itself. It provides that a
party to a suit xnay call hia oppuent as a witness,-it pre-
scribes the moenus by which that Gbjeet is ta bc cffectd,-
it descrnbes the effect of non-atendance,-it raines the
question as to relief, if auj, froin the effect of non-attend-
&ncc, and suggcsgts an enqniry as ta the effeci of attendance.

It bas been heid that the. operation of the. section in
restnicted ta parties ta an action or suit resident withmn the
juriadiction of the. court. (Se. Pachmn v. Daste, 10 U.C.
Q.13. 639; Tjyre v. Wilkes, 18 U.C. Q.B. 46.) Where a
party la t-ceiet without the. ;uisdiction, the. oniy course
ta be taken would mem ta lie the. ordinary one of isng
a commission ta examine hlm. (Ib.)

Tii. abject, of the enaetment may b. attained by eitiier
one of tua course-either toausbpoena the party, or to
cause a notice ta examine ta Le served at least eight days
Lefore the. tume sppointed for thc examinatioci. The.
subpccna miust Lie personalIy served, but the. notice to
examine may Le eitiier served an the. party himacîf or hie
attorney. Thaugli the statute is sulent on the, point, it in
only proper that at the. time of service, expenseS shouid
be tendered. A suitor in under no obligation ta be in
court when Lis cause la tried. Ho may Le living at, a
distance, and may Le poor, or infirni, and unable to travel
on foot. It in nov very nauch a matter of course for one
party to give a notice ta the. opposite party ta attend and
Lce xamincd, thongl in many cases, vlien hc attends, lie la
not put in the box. In cases in which the. party who bas
brouglit Lis opponient to court does not cmii im at the
triai, tIie party attendlug hau no opportunity of exactiug
bis expenses, as he aniglit do if ealled ta tiie book ta Le
svorn. It should therefore Le undcrstood that vhcn the
tender of expenses la omittcd, thc party giving the notice
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