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the obvions purposo is net te take place tîli attor
te doath of the persen making it, shall operate

as a will. The cases for that are botb at law,
andi in equity ; anti in one cf them there were
expressa words cf imniediate grant, anti a con-
eideratien te support it as a iil."

To tlie saine effect were the other opinions in
ibis case. The cases te ivhich Justice Bler
nlttietl as citeti by the Attorney General (Sir
John Scott), were West's case, Moore 177, wbere
it is lidit down that if there is a letton expressing
the disposition as te land it is sufflicient :-Green
y Protide 1 Mnd. 117, wherc, theughi the instru-
tatt wai sea!ed anti delivereti as a deeti it was
belti te be a will. Mtzltham v. Thte Duke of De-
trnshire, 1 P. IVill. 529 where a will directeti the
entors te pay £3,000 as the testator shoulti

aftenwards appoint. He afterwards mcade a deeti
of appointment which was takea as part cf the
will.

I refer aise te cases citoti in note Q cf 1 WVil-
liamis on Evideace, p. 61 ; Rowaa's Appeal, 1 C.
293.

But it is supposeti the cevenant cf genoral
warnanty ia tue deeti csteps the plaintiffs. Uit-
deubteetly the covenant cf general wearranty pro-
tects tite consitieration, anti as tbat was in the
form cf services te be rentiereti, Johin W. Scett
wiIl ho entitied te bis action for damages tf he
rendered thoge ioervice3. Titis questitîn bas net
beca investigatet inl the presout action ;but if
te cii tnani turneti tue son ont cf poîssession cf
te premises, and teck exclusive possession tc

him9cif antd diet inl sucit exclusive possession, it
is net very likely that a hreacb cf cov enatît wil
be enforced ngainst bis personal rcpresontat ives,
which waq na t beugbt werth abberting againbt,
lte old Mau itanseif.

But, iîowcvcr titis may bo. wc sec nothing in
lte covenant cf warranty te chatnge cur ctonstrnc-
tion of the eperptive wortis cf tce grant. As
these wortis wcrc exprcssiy Iilîtiteti te take cffect,
oiy afier titc death cf the granter, thcy wero
neccssarly nevocable wortis. Tite doctrineocf
te cases is that, whatevcr tIte forni cf' the insîru-

meut, if it voot ne prosetît interest but ouly ap-
pints vehat is te ho donc af cer the deatit cf flie
aken, it is a tcstamcntary itnstrument. If sig-

nifies nethitîg that the parties mettîit te nitke a
decti insteati of a wiil. If they bave useti ]an-
guage wbichi the iaw bclds te ho testamcctary,
their intention is te ho gathereti front the legal
impert cf the words they have emiployeti ;-for
sUl parties nînot ho jutigeti by the legal zneaniag
of thoir ovordï.

Tite revecabie werds cf the first instrument
living been revoketi by the subsequent sviii, thé
Estate mTust go te the devisees, anti John W. Scott
if entitioti te any redress, must seck it by a
fersenai action against the legal reprosentatives
of the tiecedent.

The jutigment is reverseil, anti a venire facias
de acre is awarded.

Aussi.w, J.
1 dlissent from the cpi niotn just reati.
The lîtte Chief Justice Gibsen, in dealing with

lte prineiple -which miles titis case, saiti in Iile-
nont v. Bozrabaugln 1 Harris, 344,-1 t is tiecisive
agninst the t:tamentary character cf the instru-
Meticti tt it is net absolutely a will. It must he

oxciusively se or it is a decil; for there is ne
mitdle grounti.

Thon, what have we? A deed in form-in ail
its parts and circuimstances without the sliglitest
ca.4t of a wiil. Forai, it i3 truc, wiii not prevail
aginst actual int ent; buit it i%-the evidence of
intetution, andi casts the proof of actuail jutent on
fhose wvb3 oppose it. But licre both form andi
intention cuincide, ns the instrument cleariy
shows. The writing is net oniy styleti an inden-
turc, grants, bargains andi sous an ehtaîte for a
va! uqbio as iveli as a good considerativui; was
Lkenleti andi deli-ereti in the preseuce of Nxituesbes,
and was duly recordeti as a deeti in two înonths
frein its tiate,-but the valuable portion cf the
consideration was an rnmediato agreenment of the
grantee te live with the grantor in bis lifetime,
andi to labor for andl as!,iýt hlm in working bis
farmi (the grdr.ted premnises), andi also to maintain
the grantor'stvife during ber lifetime, in caise she
surviveti him. IIow cau titis portion cf the dced
be construeti as a wiili ? and how caa reiecability
be affirmeti cf sncb an instrument? whichi accor-
ding te the Englishi decisions, by its acceptance,
nmade this agreemnent a covenant on part cf the
grantee on ivhich the action cf covenant ivill lie,
and in our state according te the decisions only
varies tlie liability te assumpsit insteati cf ccv-
enant, when the instrument is net stealeti by the
gransce. It is no answer te say that the grante
diti net perforrm the prebent service te wbich the
decil bounti him. That may be a gooti defence
la eqnity te, the cûveniant te stand sEizeti, created
by the deeti, and tbcrefore aiiow grounti for a
recision but it does net alter the nature cf the
writing. As a tcsýt of its truc character lot us
suippose John W. Scott hati liveti witli anti laboreti
for bis father as stipulateti in tbe consideration
cf the decti, wiIl any cote say that the instrument
under whichi the' services was pcrfermed theugh
in forin an indenture conid be reveketi as a will ?
Clcariy neot. It nndoubtkdily hiat the force cf a
power cf attorney cotpîcti witb an interest. which
theughi revecabie ag an instrument bez-omes irro-
'vocable by the interest coupleti with it. Iàdeoti,
it was more,-fer it centaincd a covenant fer
tille. On the performance cf the stipulated ser-
viec it teck effcct, and would be ne longer within
the grantor's contrel. Having received the con-
sideration, or beiug in its continueti rcceipt, bis
covenants in the instrument bound hitu, ene cf
ivhich was the expreots covenarit te warrant anti
tiefeati the estate anti prenmises granteti te John
W. Scott anti bis boire anti assigas, against the
grantor andi bis hieirs, anti ail others, subjeet te
(anti t.his is tbe enly exception ia the cevenant),
the life eptate reserved te, the granter. This is
a clear covenant as te tbe remainder after the
particular estate cf the vendor hiad oxpireti, and
it was for a present and a valuabie censideration
la tlie labor anti service te ho performeti. The
language cf the granting part cf the deeti is aise
a prosent convcyîînce cf the landi, and carnies al
within its termes, which, accerding te the estab-
uLishti rule cf interpretation, must ho taken most
strongly against the grantor.

The exception tvhicb fo'îlews the grant is the*re-
ore al that can avail him and what is it?9

It is simply a reservistion cf the use and pos-
session te, tue granter %snd bis nseigns during bis
natural litetimue, andti is exactly ceinicides with
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