84 CANADA LAW JOURNAL,

determined, at least betwern himself and the defendsnt, and pos-
sibly to the extent of declaring the contract with the Commission
to be invalid. I ses no reason why the plaintiff should not be
permitted to proceed with his action. He seeks a decision or
difficult. important and complicated questions whieh ought to be
tried.”” Motion refused.

Johnston, X.C., and H. O'Brien; K.C., for plaintiff. Fuller-
fon, K.C., for defendants,

Province of Manitoba.
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Full Court.| {Dec. 11, 1908,
HARrgiGAN v, GraNsy CoNsorapated MININg COMPANY.

Master and servant—Injury to workmen—Negligence—Contribu-
fory negligence—-Serious and wilful misconduct — Serious
neglect,

Plaintiff was employed as a brakeman at defendunt com-
pany s smelter Part of hiy duty was to indicate to the engineer
to stop at the required rpot where the slag .otz brought out from
the smelter were to be emptied, and the engineer was not to move
again until signalled to do so. Certain points existed where
there were chains which were used to anchor the frame of the
ear to the track in order to prevent the locomotive being cap-
sized when the pot, weighing about 12 tons, was being emptied.
On the occasion in question, the engineer reached the chain
point, when, considering he had gone too far, reversed, going
back about two feet. Plaintiff, meanwhile, had dismounted, aad
not thinking that the engineer was going to back up, put his
hand under to draw the ehain through and anchor the car. In
doing %o, his hand was run over and seriously injured.

Held, on appesl, per Hunter, C.J., and Moreison, J. (affirm.
ing the judgment of MarTix, J.) that the aceident was due to a
natural misunderstanding in the cireumstances, and that there
was neither negligvnee nor contributory negligence.

Per CLeMenT, J., the evidenee did not warrant a finding that
the engineer wus guilty of negligence, and that the asetion was
rightly dismissed,

8. 8. Taylor, K.C,, for plaintiff, appeidant. J. 4. Macdonald,
K ', for respondent company.




