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which intersect the raulway ; but until that has been done the
principles and maxims of the common law must prevail in such
cases as in others."

In 1886 the Court of Appeal referred to this case and affirmed
the principle on which it was decided, Hurd v. G.7-LR. Co., 15
0.A.R. 58, though the company was held 'lot liable as having
taken ail necessary precautions.

Spragge, C.J.0., says in Rosenberg-er v. G. TR. C,,., 8 0.A.R.
488 : " The dut>' of givirig warning was a common law duty, and
those who suffered injur>' by neglect of that duty had a common law
righ t of action aga in st the wrong-doers. The statute onlycdefined
how that duty should be perfornied and annexed a penalty, besides
compei~. tion, for its non performance in the way prescribed. It
in rio way abri dged the duty; its parport %vas to deflne it. There
is flot a word in it that points to an abridging of the common law
right of tiiose suffering injury through a negflect of duty, or
taing awav the right of ans' one who, at common law, wvas
entitled to a remedv." T his, it is truc, wvas on!>- obiter, as the case
'vas decided on another ground, and the C'hief Justice expressly
Stated that lie on!>' s)oke for himself, but it presents the view of
iln able j uri-st with which, practically, ail the Ontario judges have
aIlvavs been in ac-ord.

111 ýJcKazY v. (G. TL. Co-, 5 O.L.R. 03, the Court of Appeai
aLted on the saine principle. This case %%i!] be referred to later.

111 Nova Scotia the samne view of this question seems ' e prevail
'cee .SziV. C-P.R. Co., 34 N.S. Rej). 22. In New rusvc
'ilso : Crcun~ .1;IR. Go., 31 N.13. Rej). 3 u. And in Manitoba:
.fJIh//au(i v~. Man, X . IV. R. (Lu., 4 Manî. L. R. 220.

The- Suprcrne Court of British Coituznbia in Aihzdde,, v. Xelson
-I-'r/.S4ptaa' . t., B.C. Rep. 541, hceld thlat the- comnmon

law relmailned cxccpt %vhiere e.xpr!isly altcred b:.- the stat'itte.
I Iaving considered the vieci- takcn by' the Courts of the- several

Prov inces on tis question, It is uw nlecessary, to examine the
decisions of the SLîpreinc Court of Caniada anîd ;t'certain if possible

hwtht- law stands b>' the adjudication of the court of final rc,,rt
ini tîlis )oiflinioîl.

1*u flic case of Nrw Brunsait<.k R. Co. V. Izw, 17 S CR.,
35 r. justice P'atte-soîî, il' gîving the judgmncit of the- court, laid

(lOwvf a, distinct rule of -jurisp)rud(ence, narncly, t1hat hrethle


