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HAZEL v. WILKES.

Judgment-Fuoroclosu4re-Action to Set aside - irregidlarities -
Waiver by ýDelay-Purchaser-Trustee uifder tMariage SetlU
meut-Redmptin~ - Improvement in VaZue of Pro perty -

Lapse of Time-Equitable Disoretio-n. of Court.

Action to set aside a judgment of foreclosure, and for redemj
tion.

The action in whieh the judgment of foreclosnre was obtain(
was in respect of two mortgages dated respectively the l3th Sei
tember and Slst December, 1888, securing, in ail about $1,00
The writ of summons in that action was specially indor-ed ini a
cordance with the Rules then in force, and was served upon ti
defendant in that action (the plaintif! in this) on the 16thi Oct
ber, 1889. Wilkes, one of the defendaiits in this action, wý
plaintiff in that action. The judgment was entered on the 71
January, 1890, the defendant not appearing, ana a final order
foreclosure waB muade on the 26th March, 1891.

The plaintiff alleged that the judgment and final order of for
closure were irregularly obtained.

W. S. Brewster, K.C., for the plaintif.

E. Sweet and H. S. Uewîtt, for the defendants.

TEETZE, J. :-At the trial ail the proceedings in the mnrtga1

action were put in, and the plaintiffs counel pointed out a nur
ber of alleged irregalarties therein which lie urgea were sufficiei
to justify setting aside both the judgment and the final order
foreclosure.

Without deciding whether, upon a motion pr>mptly made:
the mortgage action, the proceedings would have been set si
or amended on1 the ground of irregularÎty, 1 do not think thm
after the lapse of twenty years since the judgment waq signe
such a motion shonld be allowed, even agaînat the defendai
Wilkes.

Nor is it necessaqy tn decide whether, since the Judicature Ac
thie proceeding sliould not be by motion in the mortgagýe actio
instead of by an independent action.

'Under Con. Rule 811, an application to, set aside proces
proceeding8 for irregiilarity muet be made within a reasonab
time. The plaintif lias not objected within a rea8onable tiu
an I tbink lie must be treated as liaving waived the irregularitii
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