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street; for the PurPose, it is apparent, of preventing the
owners of the adjoining lands to, the east f romn obtaining
access thereto. The defendant on lier part agrei'(ed in simi-
lar terms that site would 'vithin 2 years froîn tl)e lst of
-April, 1909, consent to the opening of a street, 50 feet wide,
aeross the rear of lier lands to D)elaware avenue; titus mnak-
ing a continuons street froîn Rutherford avenue to D)elaware
avenue. She agreed wîthin that time to make the usual
application to the eity of ilamilton; and slie was in the
i4tme way to be eititled to a one foot reserve. If the pro-
posed Rlutherford avenue was aeeepted by the city, and grad-
ing was required, thon the plaintiff and the bank agreed to
pay haif of lthe (ost of grading that portion bêtween their
respective I)areels. These are the only provisions of the
agreement 110w inaterial.

Application was mnade to the city by thie bank, and
I<uthierford avenue wa3 aceopted and bas been laid out and
»penedl up; the bank lias sold ail the land, and counisel on
its bolialf stated in'Court that the bank liait no longer any
eoneern in the matters in difference between the parties t(>
te action.

No application was made with reference to the proposed
street at the east of the lands of the parties until long after
the period named in the agreement; but an application was
iad(e Îin Mareh, 1912. The city refused to aecept the dedi-
caýtion or to approve the opening of the proposed street.

' 1 w agirecînent in the ineantinie was registered, and the
plainitif,. desiring to dispose of bis lands, is met by an ob-
jection tha;t it i a eloud on his titie. This action is brouglit
to) have it declared that the agreement is spent and forme
no0 eloud upon the titie.

Before the action, application was made to the defendant
to release, any dam he might bave, but she took the position
nlow indicatedI hy the defence filed in the action.

<C 5. The dlefendant submits, that under the terms of
said agreement the said street cari ho, opened without the
approval of a plan by tbe said corporation and tbat said
agreemeûnt is not condition'al upon the consent of said city
-corporation.

" 8. The defendant submits that neither plaintif! nor
defendant can .succes8fully refuse to open said street over
their said lands when called upon so to do by the said Bank
of Hamilton or any purchasers from il as aforesaid or fromn
the Cumberland baud Company, which was incorporated to


