
action was brought to recover the value of a cow, the. pro-
perty of the plaintiff, which was killed on the defendants'
railway track. The. plaintiff alleged that the death of the
cow waà caused by the. negligenice of the. dofendants in neg-
lecting to repair a fonce, t1hrouglî à breacli in whicii the ani-
mal strkiyed on te the track.

1). L. MceCiirthy, for tii. appellants.
T. E. Godson, Bracekridge, for plaintiff.
The judgmnent of the Court (MEREDITH, C.J., STREET,

J.) was delivered by
MEREDITH, O.J.-The facts being undisputed, the real

question is whether, on these facts, the. liability of defendants
for the. los lias been made eut; and, upon a review of tii.
fact8, iL appears that there was evidence tsufficient to warrant
the verdict for plaintiff, unless tiie effect of Grand Truiik R.
W. Co. v. James, 31 S. C. R. 420, is te deterniin, that upon
the tru. construction of sec. 194 of tii. Dominion Railway
Act as ainended by 53 Vict. ch. 28, sec. 2, tiie defendants are
noL liable because plaintiff's cow was killed not upen tiie
switcii 0un t whicli she escaped from the adjoining land of
plaintiff, but upon the main lin.e, on to whichi she did not
eecapei directly from that land, but whicii ah. rêaclied by
cromming intervening lands. That case did nol decide that
whsre the aitatutory duty as to fencing is niot porfornied, and
in consmequence of file breacli of duty catti. oif tiie lanldownr

e8cape) directly froin is 8 and on to ti. ln. of tii. railway,
lii. raîilway colnpany are hiable onily Mien the. cattle are killed
on the part of lhe line on tb whichi they hiave escaped dir.ctly,
snd not where they are killed on another part of the Ibie, Lu
whish thby have 8trayed, after passing over int.rvening lands;
and ther. i. nothing in lie Raîlway Act whicii renlders il
Iloe8msary to ge decide. The. breach of duty by lhe defeiid-
anti was tii. proxilmate cause of killing the. cow. The costs
were in tii discretion of the. Judg., and lie had net exercised
ion a wrong principle or on a isapprehiension of tii. facts.

Appeal dismniss.d withl ce8se
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