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-leading-Siaten ent of Defenc-In dient of An-
'ýiier Per8on for the sanie Def arna ory liring->leadîing

Bair-" Einbaýrrassîn g" Pleading-Rule 298-Sirik--
9oui.

otion by plaintiff to strike out paragrapli 10 of the
ded statement of defence in an action for libel.

)hn King, K.C., for plaintiff.
ýatherston Aylesworth. for defendants.

lIE MýASTER: - Paragraph 10 sets out that plaint if!
d a bill of indietmnent for defamatory lihel in respect

iwords set out in paragraph 3 (A) of the statement of
in this action, to be laid before the grand jury at

ItQn agaiust one Robinson, on which lie was tried and
tted, and thiat hy reason thereof the plaintif! is barred
,annot proisecute this action.
might be sufficient to dispoSe ot this motion to point

ýiat RLobinsýon is not a party to thîs, action, s0 that the
ine of res judicata cannot app]y. But, even if Robin-
,ere defendlant in this action, such an acquittai would
bar to a civil proceeding for the saine cause: Odgers

bel and Siander, 4th ed., p. 570; although he continues,
- iuadvisable to bring such an action except under very
LI circiimstauces" H1e docs not apparently contemplate

a indlirtment while a civil action is pending.
Fb. mevaning- of ' emhe.rrassing,' as used in the ]Rule
i.> bringing forward a defenee which the defendant is
[ititled to mnake use of :" per Arniour, C.J., in Stratford

'.v. Gordlon, 14 P. R1. at p. 414.
follows; that this paragrapli 10 must be struck out
costs to plaintiff in any event. The time for reply

un oniy fromn thiis date.'


