184—Vo.. ViIL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

(September, 1872.

2. A testator appointed A. and the testator’s
*friend” B. executors of his will, and gave
each a legacy of £100 “as a remembrance.”
B. never acted as executor, Held, that B. was
-entitled to the legacy without proving the will,
—Bubb v. Yeiverton, L. R. 13 Eq. 131.

CANADA REPORTS.

ONTARIO.
COMMON PLEAS.

PALMER v. McLENNAN,

Acorunt stated-—Evidence of— Promissory Note—Stamps.
Reld, that an instrument in this form, “Good to Mr.

Palmer for $850 on demand,” was not a promissory

note, and so requiring a stamp, but that (GwynNE, J.,

dissenting), in the absence of any explanation of the cir-

cumstances under which it was given, it was prima facie
evidence to go to a jury of an account stated.
122 C. P, 257.]

This was an action against the defendants, as
executors of Duncan MecLennan, executor of
Donald Campbell. Tne declaration was for
money payable to defendants. as exccutors to
plaintiff; for money lent by pivintiff to Dunald
Campbell ; money paid; money received hy D.
Campbell, for plaintiif: interest; and for mouey
found to be due from D. Campiell to plaintiff,
on accounts stated hetween them.

Pleas, never indchted, pavmnsnt by D. Camp-
bell, and payment wy D Melinyn,

The case was trind at Ottawa, hefore A, Rich-
ards, Q, O, sitting {or the Chief Jastice,

The plaintiff produced the foliowing document,
admitted, to be sigued by Donald Campbeil:

¢ Good to Mr. Palmer, for eight hundred and
fifty dollars, ou demand. 10th November. 1866.

D. CampBeLL.”

No other evidence was offered.

For defendant it was objected that this doen-
ment was o promissory note, and required a
stamp: 2. That there was no evidence of an ae-
count stated, or of any previvus de:ling between
the pariies: 3. That it was not an account stated
between piaintiff wul dufendants, there being no
privity between them.

A verdiet was entereid for plaintiff, with leave
to defendants to moeve to onter o no.suit,

In Michacimas term insi farrison, Q C.. ob-
tained a rule on the leave reserved, to which S
Richards, Q O., shewed ecanse. citing Horne v.
Redfearn, 4 B. N. C. 435 Sthree v Triop, 15
M. & W.23; Twkev. Closford, 14 C P. 64

Huarrizon, Q. C.. eontea, cited Poms v, Sil's, 29
U. C. 497; Ellss~v Mason, T Dowl, 598: Brooks
v, Elkine, 2M. & W Ty Waeat!oy v, Williams,
1M & W. 033, Greenv. Daovis, 4 B & © 235,
Wulker v. Roberts, C. & M. 690 ; Ritchie v. Prout,
16 ¢ P, $20; Byles Butls (ed. 1854), 11,

Hagaryy, (. J.—The case presented nt the

trial was certaiuly not free from suspicion. The
: v \
memorandum is duted November, 1866,  The

action is brought in July. 1871 nearly fiva years
“after, and ngainsta \ecom'l set of executors  The
first question to be cons:l«lerml is the plaintiff’s
right to recover by the simple production of this
instrament. It ig either an admission of an ex-

isting debt to support an account stated, or it is

8 promissory note. If the latter, the objection
as to the want of a stamp must prevail.

*“In order to constitute an account stated,
there must be a statement of some certain amount
of money being due, which must be made either
to the party himself or to some agent of his”—
per Parke, B., in Hughes v. Thorpe, 5 M. & W.
667.

There is no doubt that in the paper in evidence
there is a statement of a specific amount, and
the document declares that it is ¢ good to plain-
tiff for that amount, on demand.” ,

It is not easy to find any legal definition of
the word ¢ good.” It is not so specific as
an I 0. U,” which seems to have acquired
a definite meaning as an admission of a debt.
My brother Wilson somewhat discusses the point
in Tyke v. Cosford, 14 C. P. 68. Hesays, ¢« The
words are, ‘good to T, T. (the plaintiff) to the
amount of $390. to be paid to him.” This seems
to be an express declaration or acknowledgment
of debt, for whatever ¢ good’ may mean, ‘to be
pnid,” must surely mean something. Suppose
¢ good’ had not been there at all, but the instru-
ment had been merely, ¢the amount of $300 to
be paid to T. T.,” it can scarcely be doubted
that this would have been as stroug and as direct
an acknowicdgment as could well have been made

of n debt against the persén makine it. He
thinks this the same as “ [ O T.T. %$300.” He

ad!s, A plain I 0. U so much mouey, is evi-
dence of an account stated, but with the words
“ta be pail it becom:s a promissory note,”
reforving to Brooks v. Eikins, 2 M. & W. T4;
Waiticnan v, Elsee. 1 G. & K. 35, Awain, he
says be inclines to hold that the word - good”
would haveamouunted to an acknowledgment suf-
ficient to sustain an acsouut stated, if payable
in money. “*As ‘I owe you' is an acknowlegd-
ment, ¢ due to you’ should be so to), and it is so
sccording to the enses in Hump. tep.  Why not
also ¢good to you?'”

My own strong impression is, that ¢ good” in
this i..strument must be considered ns eqnivalent
to ¢*due,” aud that no rational distinction can
be drawn between them. If the document mean
anythinz it must be, in substance, to-import that

it iy to be considered as declaring to the plaintiff
o

that on demand he is entitled to %850 from the
person signing it; that it is to be miod to him
to enable him to demand such sum from the
signer.

Brown v. Gilman, 13 Mass, 158, was a case of
a memorawlum sizned, <« Good for %126 on de-
mand,” signed by defendant. It was decided
hat o hoblev, who conld not prove it wis given
to him. could nat recover.  No gnestion ix raised
as to the effect of the word **gool”  Parker,
C J, kays: “On a count for money lent, money
had and received, &c.. it would be conclusive
evidlence of 8o much :ue, unless the narty sign-
ing it shonld prove it was given with a different
intent. The present plaintiff must shew it was
given to him.”

In Franklin v. March, 6 New Hamp. 364,
“Good to R. B. or order, for 830 borrowed
money,” was held a good promissory note.
Parke, J, says ¢ Good to B C. or order.” is
equivalent to a ‘‘ promise to pay R. C. or order.”

I do not refer to these Amsrican ¢ases for any
other pmipose than to shew the common under-
standiag us to the term *¢ good.” It is, I think,



