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[DEcu)MBER,

It was also objected that this const had not the power to compel
tho bank to allow the transfer to be made; the proper proceeding
being by mandamus. .

Estey, V. C.—="The tacts of this case are, that a mercantile firm
of Gillyatt, Robinson and Hall, being indebted to the pluntiffs on
o promissory note for 51500, deposited with them scrip for twenty
shares of the capital stock of the Bank of Toronto, belonging to
them, as collatersl security for that note, and any other note or
debt which they might owe to the plnintiff Drake, or to Henry
Ball, or ""enry Bull and Company, aud dehvered to the plaintiff a
power of attorney to one Forbes, signed with the partnership
name, suthcrising him to teansfer the stock in the books of the
baunk into tho nane of the plaintf 80 soon as default should be
made in payment of any of the debts for which it was to be held
as security. Henry Bull afterwards became possessed of a note
for $800, on which Gillyatt, Robinson & Hall were liable, and
default being made in payment of this note, aud afterwards of the
note for $1500, the defendants, the Bank of Toronto, which is a
corporate body, estatlizhed fur the purpose of conducting the
business of bankers, were required to pereut a transfer to be made
of’ the stuck in question in their bovksinto the name of the plainaf,
which they refused, on the ground, first, that the power of attorney
wag null and void, being signed unly with the pattnership name’;
and second, that Gillyatt, Robinson and Hall were indebted to
them on several promissory notes of third parties, endorsed by the
firm, and discounted for them by the defendants, and that the de-
fendants had a lien on the stock in question for this indebtedness
by virtue of the 21st clause of the act by whbich the bank was
established. Meanwhile Gillyatt, Robinson and Hall had made
an assignment of all their property to the defendant H. A. Joseph,

upon the several trusts, for the benefit of their creditors; after
which, however, the creditors sccepted 3 composition, and re-
leased their debts, the compositien being secured or guarantecd
by Mr. Joseph, who thereupon became entitled to tho estate for
his own benefit, and Gillyatt, Robinson, and Hail have no longer
any interest in it. Pending these proceedings Mr. Joseph apphed
to the bank to rencw in part a uote of one Vandell, being one of
the notes upon which Gillyatt, Robinson and 1fall were cndorsers,
a8 beforo mentioned, telling them that if that course was not
adopted Vandell would fail, and his note would becomo a loss, and
offering, if the bank would comply with his proposal, to guaraatee
tho payment of the resc of the paper, held by the bank, of Gillyatt,
Rubingon and Hall ; which offer the bank declined, declanng that
they relied on their lien on the stock, aud were indifferent as to
the payment of the notes. The plaintiffs, upon learning tho cla:m

advanced by the bank, applied through their attorney, Mr. Boyd,
to pay to the bank what was due upon the notes, upon having the
notes delivered to him, and the stock transferred into their name,

but the bank refused to accept this offer ; and thereupon the pre- |

sent suit was instituted, in which, in addition to the facts before
stated, the plaintiff insists that the notes held by the bank, and |

upon their lien on tho ste . The bill was taken pro confesso
against Phipps.

The sherift of York and Peel is also a party te the bill, and I,
AL Juseph, the nssignee of Gillyatt, Robinson and Hall, as inte-
rested in the equity of redemption of the stock and notes. Evidence
was entered iuto oa both sides, and the case was argue.l fully with
much ability. The first point discugsed was whether, supposing
the transaction to be usurious, the plaintiffs wero bound, as a
condition of obtaining relief from this court, to tender the prin-
cipal sum advanced and logal interest. It was contended that tho
bank had no licu on shares of stock for any debt due to it from
the holder of them, under any circumstances : that when the debt
or liability claimed by it against such holder was tainted with
usury and void, the bank could not prevent a transfer of the
shares; that the cquitable dactrine respecting the payment of the
sum really advanced, and legal interest, did not extend to a sub-
sequent incumbrancer or purchaser from the mortgagor ; and
that the bill did mot, in the first place, pray redemption, but
sought to compel the performance of a duty incumbent on the
bank. The 21st clause of the act was certainly intended to give
to the bauk a sort of security on the shares of jts stock held by
its debtors for the amount of their debts. No transfer can be
made until all debts are paid. This must be intended as a security.
The mere retention of the stock until payment operated as se-
curity; and I apprehend that the dividends aceruing in the mean-
time can be applied by way of set-off in satisfuction of the debt.
On the final arrangement of the affars of the bank all debts would
be deducted from the stock before 1ts avails would be paid to the
holder. If, in addition to these rights, the stock is to Le consi-
dered as the property of the debtor, so that the bank could pro-
ceed to a sale under exccution upon a judgment obtained against
him, in preference to all intermediate sales and dispositions either
by the owner or under legal process, the security 18 greatly aug-
mented.  But, under any circumstances, it 13 a security of conui-
derable importance, and whether 1t is created by the act of the
party or the operation of law can be of no importance to the ap-
plication of the equitable doctrine which has been mentioned. It
is said, bowever, that where there is mo legal debt there is wo
security. But the same remark is apphcable to an usuvious
mortgage.  If the mortgage were tainted with usury it was o
nullity. No estate passed to the mortgarce : the mortgage-deed
was 8 mero piece of paper—no debt existed. The court, however,
would not lend its aid to destroy it but upen terms which it con-
gidered cquitable.  So, in the present case, to compel a transfer
of the stock would ue to anmbalate the security, and if the aid of
the conrt be wanted fur that purpose, it must, as appears to me,
be on the samo terms. Such would be my judgment 1t the relef
were sought by Glilyatt, Robinson and Hall; but it can make no
difference that the party seeking rehef is not the wortgagor, but
an incumbrancer claiming under lum. How can he stand n &
better position than the person under whom he clauns—at all

for which they claim a licn on the stock, were discouuted by ; 078Dts, as a plaintiff seeking relief ?

them upon an usurious contract; that consequently no indebted- |
ness existed to them on the part of Gillyatt, Robinson and Hali, |
and they bad no lien on the stock in question, which it was ther ; e 1
duty to allow to be teavsferred as requested, and praywng that | Sumbrancer claiming under him

he inight be declared entitled to the stock in preference to the

I have czamined all the eascs cited by Mr. Crooks, and they
all appear to me to recoguise the doctrsne 1 question, and no dis-
tinctivn is mwade between the mortgagor and a purchaser or n-
Even the casc of felcher v.
Vardon recoguises the doctiine ; if it had not, relicf would have

baok, and that the baok might be ordered to permit a transfer of | becn.given)n:ithouyt cven proving the debt under the fiat. The
it to bo made into the name of the plaintiff; or that a sale might | g‘:l?lctll:lelglic;igﬁe](.(fufne \;' Suvz;;]c) rccogl}:’ztﬁzh’(‘: d;)cJtngc f)x[::;sllyl;
l{;:eu;::g&qf :,‘,: !'::dc‘:;? E::;l{{i;),a:lentt!,(i;:cdﬁg:x):uslf)::{srf:;::lfotiotil effect ; n;c case of (ioxi"d o.r!l!a(ns}z;«r; :.' Oyle‘i: d'lstm'gux.:,ln;ble, x’md
good ; or,that the plaintifis might be allowed to redecm the stock | 50 8re the cases ja bankruptey. My opimon, thercfore, is, that
and the notes, or that they should be marshalled 5 or that, if any l if the uid of this court is required to destroy this sceurity, what-
loss should have happened on the notes, by reason of the refusal | °l'°" it may be, and however imperfect it may be, it must be upon
of t:xo.ltmnkso deliver them to the plaintiffs, that the bank should | :llt‘l)c:lc::)n:-ccc’;ig:yn:;gn‘oqulf :,t‘::;xl:u\:l:iqx;c;}:-g :fm:]l:(l’ !lxl:t\:; ?‘f(‘(;luz:-
make it yood. e c a legitimate d 2 8-
It should be mentioned, that the bill coutains 8 sort of minor | (‘;Ol{y fuflrmmghm;c tncu;aldtransacuon which occurred to have
case against another defendant of the name of Phipps, who had | deviated from that standard.
obu\ingcd judgment against Gillyatt, Robinson and ll:\‘n', and had | This consideration introdrces the second question, whether the
threatened to proceed to a sale of the stock under execution, and | transaction in question .3 not in fact usurious ; which, however,
the bill prays that be may be restraiued froma so acting.  The de- | 1 consequence of my determination on the first point, becomes of
fendants, the Bank of Toronto, answcycd. the biil, denging the | hittle practical importance. My sole concern is with the four
alleged usury, but iasisting that the plaintiffs must, at ali events, |, trausactions which form the subject of this suit; and which
pay what was really advanced, with legal interest, and relying | occurred respectively on the 26th of Scptember, the 17th of Octo-



