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it iwas aise objecîci! that, titis coin t had flot the poiver to conipel J upon their lieu on tho ste .Tito bill ivas tftken 1,ro confesso
the batik t0 allow tilt) transfer ta bc made ; the proper jîroceeding against l'lipps.
being by niandanins. Tite shleritl' of York und! Peel is aiso a party ta tlîo bill, ani! IL.

17,V. C-The tfîct8 of tbis case lire, Iliat ai incscantilo firmi A. Jubeph, tlie îissignee of OîIllyîtt., Iobiwioit nuit Hall, ais inte-
of Gîllyîîtt, Rtobinison andlBull, beinig indebîci! to tie plaiiuîiîïs on rested in the eî1 uity of redenstiiioi of the stock und! notes. Evidemico
a pronîissory note for $1i500, depositetl with thiem scrip for twenty ivas ciiîered his on botli sides, nu the cnse ivas argueI fully 1% ilti
sliorco of the mipital stock of the Banik of Toronîto, beloeging to inucli ability. Tfite firit point di.9cu8jsd Nvas Nviiether, supposin.-

teas cohlateral sccority for thiat note, aui! any otlier n0t0 or tlîo transaction te l usurinus, the plaintiffi wcro bound, as a
debt ivliich they xnight owc ta the plaîntiff Dirake, or ta lienry condiain of ol>taining relief front this court, ta tender tic pi-.
Bull, or "enry Bull aind Compatly, und! deliverci! ta the plaintiff a cipal asi advanced and! legal interest. It ivas conteni!ei tlîat the
power of attorney te ono Forbes, sigedi iitî tlie partnersliip bank !nid nae lien on shares of stock for any debt due ta it frontî
imie, outhorising lîîm ta trftnsfer the stock in tlio bookts oft'he the lolder of tlîem, under any circunstanccs . tlint wlvien the debt

batik 11110 tho naine of the plainitiff sO soos, as djef.Iult 8liould be or liability clajimed by it agoin.t sucb hilder ivas tainhed witl
mode in payaient of any of the debts for wvich it was ta bc lield ns"ry ani! vold, the bank coul! îlot prevent oi transfer of tlie
as seeurity. Ilenry Bull ofterwards becaîne posses.sei of a note eharcs; tliat the equitable d)ctrine respîeeting the paynient of tîje
for $800, on wbicb Giiiyatt, Robinson & liait wero hiable, aud soin really oi!v.ncei!, and legal interest, di! flot extend ta a sub.
default being made ini paymient of titis inote, and! afterivards of the sequent i,îcuoibraticer or purchaser trous tbe morigagor ;'und
note for $1500, the defendants, tIne Bank of Trouta, îvbicl is a that tho bill di! nlot, in the fii-st place, pi-ny redemption, but
corporato bod!y, estatillhhIei fur tic putipose of conlductng the soiight ta conipel the performance of n dusty jucunibent on tlic
business of bankcrs, were required to pecrmit a tronsfer tae ninmade bank. The 21st clause of thc net iras certaiiîly isiteuded to giro
of* the stock in question in their booiks into lte manieurf te plainzaîf, ta the batik n sort of security on the qhares of its stock liel! by
wbich they refusei!, on the grouni!, first, that the powver of attorney its debtors for tIns amount, of Ilicir debîs. No transfer clin bo
was null aund void, being signed unly ivith tlic pas tnerslip naine' ;Madeo utiil nil dels aire poli!. l'bis miust be iutended as n security.
and second, that Gillyatt, Robinson and Hll were indebted t Th sbc ere retention of tic stock uni! poyuîcnt opcratcd as s-e-
theai on several promissory notes of tbird parties, eni!orsed by tlie curity; and I apprelieni tlîat the dividends aceruing in the menu-
lirai, and discounted for thetu, by the defendants, undi tuai. tilt de- tinte cain be applhed by way of set-ztt il% satisfaction of itsz i!ebt.
fendants bai! a lien on tho stock in question for this indebtcîlness On tho final arrangement cf the offairs ef the bauk afl îlebt.q iouli!
by virtîe eof tlo 2lst clause of tIene ot by wbici the bank ivas bc dedocîci! frota the stock before its avails wonli! be pou! ta the
establis9hei!. Meanwliile Gihlyatt, Robinsoni ou!n a liai! alnade jehoider. If, iii addition to thcso riglils, the stock is ta be cousi-
an assignaient of iil tbeir propcrty to the defendant Il. Il. josepli, derci! as tho property of he debtar, se tbot tIne batik coul! pro-
uplln thc several trusts9, fur the becfit of tbeir creditors ; after cee tea osale uni!er execution upon a judgnîent obtainced aigainst
wicl, hoivever, tho creditars accepteil î composition, ani!e 1dm, in preference to ail intermediate -Iales ond dispositions vither
leaici! teir delits, tic composition being secured or guarantec! by tle amner oruni!er lcgal process, tlîe security is grently acg-
by Mr. .Joseph, wisi thireupon became entitîci! te the estate for inenîci!. But, unîler any circumstatices, il is a secority of consi-
bis own benefit, and! Gillyatt, Robinson, ound lial have ne longer derable importance, aiim wulether it i8 createil by the oct of the
any intcrest in it. I1eiiiing tliese proceedings NI-. Josephi opplicîl party or tlie operatien of loir clin hc of îîa importanice te tIns op-
ta the batik ta rencis in part a note of ane Vatidell, being one of Plication of thie equtablo doctine ivliichî bas been uieiticaed. Il.
the notes upan 'ivlich Gillyatt, Riobinsoni anu Hall were eiiiorsers, is sali!i, liowever, that irbere bliere is no legal debt thcre is lin
as befarc ientiotîid, telling thit thiat if tUnit course uvos net sectîrity. But the same retnark is opplicable to on ustîîimîs
oulopîcd Vandell ivoulal fail, anIsils note wouli! tîcniei a loss, und niortgiige. If tbe 'nortgage imero tohîtedi içili usury it wsas a
ofeériîig, if the bank mach! comply irithIslis proposaIl, to guarantce nullity. No eshate passed tu tlie iorhgaicee: the niortgage-dceîl
hIl payanent of tlîc ress of the ulaper, liel! by the hank, of hillyatî, ivos a mere piece of palier-no debt exisîci!. Tite court, liosever,
Ronbinson and! Bual; irbicl offer the batik dechuned, i!eclorng Iliot would net leni! ils id te uestray it but upcna terns Nviici it con-
tlîcy relie! on Ibeir lien on the stock, ui! iere indifférent ois to sii!erei! cqîiitîîbhe. Sa, iu the luresent, case, te cotîîpel ua trati.îfcr
the payaient of tbe notes. The plaintiffs, upon leorninig the cla:in of the stock irould uc tb nîîblate tlîc securîty, ani! if tliç aid of
ad!vanced! by te banik, applieul tbrongb tlîeir attornîey, Mr. lloyd, the court bie wanmted for bliat purîlose, it mnust, os appeors to nie,
ta puy ta the baik whvbt was due uîpon the notes, uhion hiavitg tbe be on tue samne Icri-s. Sueli woul! lic uy jui!gmeiit if the relief
notes deliverci! ta him, aui! the stock transfe-rreil into tîeir naine, ivere seuglît, by Ghlyatt, Robinson and IlaIl; but it can imake no
but tlie bank, refusci! toaoccept Ibis offer ; oui! thcreupen the lire- Idifférence that the party seeking relief is net t11e uîîrtgmîgor, but
sent suit mas instituted, iu whicb, in additien ta tîc filcts befiore j nincu ilrancer clainiing under lîmîn. Ilow con lie stand in a

staei! te painifinsststlot he ots beld by the banik, und j licter position titan the person uuider wboin lie claims-at ail
for wliicb tbcy dlaiti a lien on thuo stock, iscre uhscoutited by Ovessts, as a plaintiff stekîng relief
bhiet upon on usurious contract; that consequeîîthy na iiidebteîl- I bave examineilI hiie casu.q citeil by Mi-. Crooks, oui! tîîey
iiess existei! ta themn on the part of Gilhyatt, Rtobinsoni oi! lii, ai apJllSOi ta me ta recogîlise thie doctrine ii question, oud i e dis-
oui! tbcy bai! no lieu on the stock in qluestion, ivhii it iras their tincîjuui is made lietiveen the niortgatgor oui! a purchoser or ini-
i!aty ta allow to bo Iraubfer-ci os requîestei!, oui! pi-oyîîg tiiot cunîbroncer claimning unii!cr hatm J..vet tlîe case of JfdlcInr v.
hie inighit bce declored entithed ta tIme stock in prefcrecîîc ta the l'ardai recognilses the doctiîîe ;if it liai! net, relief wouli! have
bock, aui! 1hat tho batik iniglit bce ordered ta peri-mt a troîîsfer of jbeen given without even provîng the detît unîicr the fint. Tite
it ta lie mode into the naine f tlie jlaintiff. or tiot a sale iniglh. case il' 10 Pîuige (Cole v. Sat'aqe> recogilises thîci!actrireexp-esly,
lie mado of it, and the plaintiffs liai! their delit in prefereuîce te andi the case iii 1 Johînetan (Rtogerq v. Rahuîi, 1 J. C. C. 3t,7> in
the batik ; or in cise oh any lossa, that the bank sliouli! make it cfî5ct; the case cf lord Maislluil v. Oyke is dlitingu:hiIable, oui!
gooi!; or that the phaintiffs mighit lie ollowedi ta redecn the stock se lit'Ohe cases ia bankruptcy. My opinion, hlierefore, is, Ihiat
aud the ilotes, or thiot they sholll lie iabalIe! ; or tiiot, if nu if thie nid of titis court is rcqîîîrci ta i!esiroy titis security, 'wlist-
Ioss siouli! bave hioppencul on he notes, by reason ef the refusai Ciei- a nîoy lie, aund hiomeer îîîîperfcî it tnay lie, il îînst be npîîn
of the back tu deliver Ihicin ta the plainitifse, thaI the baill should tua tci-ms cf paying ho thie batiîk whlat tlîey çireîi have been en-
niake it gooi!. 1tille! ta reccîve upon a legilimahe djiscount of tlie notes in qiies-

It shauli! bc mentioeî, thot the bill coîîho*ns a sert of mnu mr lion, su Pjuosing thîc octuol transa.ction mliicli occurre! ta have
case ognitist onother defendant of Uic aune (,f 1>Iiips, irbo liai! deviate-J fi-oni that statndard!.
obtnci! jui!guitut «ignin>t Gillyatt, Itobir.son und! lall, and bai! This coutiderniâan inu roîhî'ce9 tlie si-coul question. wielicier the
tliratetui!d ha pi-oece! tua osole cf the stock umîder exueution, ond tranîsactionî ln questionl i..:i lot lu filet suîriîus ; vhich, Imeer,
tlîn bill prays thiat bc iiiay bca re5tr.uitiei froua se acting. Tie (le lit colse lei cc of my decterinination on thie tii-st peinît, liccomes cf
fenanL, the Batilk cf Toronto, nuiswere! the bill, i!euyîng the Pî,l pialcal importanice. My soe coniccri is with tlîe four
ollcgei! uSury, but iusisting thuat Ilie plainitiffs must, nt aIl events, trausactions wishcli forai Itie sîihjcct of luis suit; oai! ihieli
pa>' mlot; ivas really adoaucci!, iili legal intere,ý, ait! i-lyitig j occuirred respectîvcly ou the '26th of Sehitember, the 17tb of (Jctc-


