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,smith's report was made in Septeinber, 1909, and that re-

port wau put in at the trial by the appellants, and upon it

the learned trial Judge based his estimate of the damages

to wihich lie f ound the appellants entitled. In Noveinber

of tlie saine year the Crown tiinber agent, by direction of

the department, delivered an account to' the Eastern Con-

struction Co. for Crown dues on timber eut under the coin-

paniy's permit, înelhidiig the Crown tiinber cut upon the

mining. locations. The dues so charged for the timber eut

ini trespaas were thie ordinary dues payable to the Crown for

tiniber cut uinder licenise, in other words, the department

treated tiinber taken by Miller & Dickson fromn the xnining

locations as tiniber lawfully eut under the authority of theý
departmient.

These fTacts, as 1 have already said, are either fonndl by

the learned tri al Julige. or not seriously open Io dispute

adon these fTacts the respondents were hield by the learnied

trial Judge to be accountable to the appellants for the full

value of the timber taken froin the ininmng locations. The

Court of Appeal held on the contrary tiat as respects the

pi-ne timber which was vested in the Crowni, the appellantsý

were net entitled to recover.

Before exaxnining tie respective groundý; of these con-

flicting views, it will le convenienft to state what are thie

'rights of the Crown and the appelsuts respeetively in the

timber standing on the minime, locations, with regard to the

granted locations; those riglits are deiined in section 39 of

th~e Wýlnes Act, R. 'S. 0. 1897, ch. 360, which îs as follows:

39. (1) The patents for ail Crown lands sold as xnining

lands shail contain a reservatioli of all pine trees standing
-1-l -ni-np fTppc, jhall continue to be
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