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THE STATE 0F ENGLISH LAW:
CODIFICATION.

[From the Westminster ]Review, Âpril, 1865.]

1. Speech of the. Lord Chancellor ou the
Revision of the Law.

2. Address of Sir J. P. Wilde, delivered be-
fore the National Association for the. pro-
motion of Social Science.

Nearly haif a century bas passed away
since Bentham wrote bis celebrated "Papera
relative to Codification," I wbicb, tbough in
some respecta crude and imperfect, may b.
regarded as having given the. firat impetus
in this couutry to the modern ideas on this
the moat lmportant branch of law reform.
And although up to thia time but little of
tangible result bas been obtained, yet aymp-
toms are not wauting that the. views pro-
pounded by Bentbam, and enforced and
developed by Sir S. Romilly, J. Austin, snd;
H. S. Main., ae gradually forcing them-
selves upon the attention of our leadIng law-
yens and juriste. The seed bas fallen on a
soil not aitogether barren, and after a long
period of germination, bas at lengtb given
signa of bursting into blossom. The convic-
tion la getting more and more universal. that
sometbing muet be doue to rescue the law
fromt ita present cbaotic condition, and to
control ita future growth. It is feit to b. a re-
proach that the country which assumes to be
the leader iu civilization can point to notbing
for bier laws but some 1100 volumes of well
and ill-decided cases, supplemented by a
huge pile of partlý operative, partly repealed,
statutes, thie wol arranged ou that worst
of ail possible plans-a chronological on.
It la seen that legal priuciples and legal rulea
wbich. are daily euunciated by counsel at tbe
bar and by judges on tbe bench must, from
thie nature of the case, admit of being ei-
pressed iu intelligible language, and of be-
ing grouped lu an accessible form. On tbe
other hand, the real difficulties to bc over.
corne lu recasting the law are, perhaps, not
sufficiently appreciated by many of those
wbo feel most strongly that tbe law ought
not to remain iu its preseut shape. It i.
not uncommon for those 'wbo bave bad no
practical experience, who have never tried
their banda at framing a rule of law, to sup-
pose that the task la a simple one, aud to j
suspect that tbe difficulties are created by
those wbose intercat it is that the law should
not become too readily cognobl. Those
wbo tlluk thus would do w.ll to ponder
tbe word. of the late Mr. Austin, whose com.
petence as an authority will not be ques-

tioned. Mr. Austin ("Jurisprudence" vol.
ii, P. 370,) write:-

"Whover*ha. conisidered the diffieuîty of
makino' a good statut. will not think Iightly oftediffculty 0f akin a code. To conceive
distinctly ti . general 1purpose.of a statute,
to conceive, distinctly the. subordinate provi-
sions through which its general purposa niust
be scconiplished, .apd te express that general
purppse and-those subordinate provisions in
perfectly adequate and flot ambignous language,
i. a business of extreme delicacy and of extreme
difficulty, tbough it i. frequently tossed by
legisiators to inferior and incompetent work-
men. I will venture to affirm, that what is com-
nonly called the technicaL part of legisisýtion
is incomparably, more difficult than what may
be styled the etlical. In other words, it is far
easier to conceive justly. wbat would be useful.
law than so to construct that samne law that it
May accompllsh the design of the. lawgiver."1

Sucb la the 'Opinion of one of the acuteat of
thinlers Sind Inoat. ardent* of law reformera,
and there eau ùbeitle doubt that every prav-
tical draugbfsman will add hie testimony o:4
the same'aide. Iùideed, it i. probable that à
sense of the magnitude and difficulty «f the
undertaking bms operated. fùlly as niuclias
any other'cause to deter our lawy ers'from at-
tempting the consolidation and re-arrange-
ment of ourstatute and case law. ,Howey-
er, there are «ig*-and àmong thcm none
more noteWorthy than the remarkable ad-
dresses which form, the subject of this pa-
per-that the.attempt will bemade, and at
no distant period. Tie present, therefore,
seems a suitable time for drawmng attention
to the subJect, sud for giving a fair conaid-
eration to the arguments of those who are
opposed to codifiation. For it is the fact
that some lawyera of eminence have doubt-
ed and stili doubt the possibility of succes
in this w0rk It la argued that a code 'will
introduce 4reater evils than those it cures;
that thé Wi0est legisiator can foresee only a
smàl1pàrt ùf the combinationa to which bu-
man lat~i1sw give rise; and that the in-
firmities of language will not allow him
adequiately to provide for the cases hie does
foresee. Appeal is made, in confirmation, to
the. actual, working of existing codes, 41l of
whicb, it i. said, are in fact supplemented by
a mass of comment and traditional interpre-
bation far exceeding iu bulk the. codes tbem-
selves. W. shall examine iu due course the
value of these argumenta. We believe it
wvill be found that the objections raised ap-
ýly rather to a code in the form in whicb it
-a commonly proposed tfiat it sbould bc
~ast, than to a code in the bcst form in
ovbich it is possible to cast it. We think
;he error of nibat c&1ifers has been to rely
n the exclusive use of tersely-worded, ab-
tract propositions, each intended by force
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