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lemaor for about five months, but iiistead, thereof he served his
notice of re-entry, at which time the lemae tendered ail the rent
thon due, but the leseor would flot accept it, and where the
lessee brings into court aI1 arrears of rent due under -the lease.

H. B. 1?obertso,, for plaintiff. Higgin., for defendant.

.-CYX0TA2'IOY ON TH1E ABOVE 0-42E AS TO POIU'EITURE OF LE.ÂSE
AND WÂIVER.

NVhere a forfeiture lias been ineurred, it is in the option of the landiord
whether hie %will take advantage of it or not, even wbere, under a provisoi,
the lease is declared ta be wholly void. In such a case the lase di -a not
become void on breach of the covenant or condition, but only voidable, and
the latndlord niay enforce the forfeiture or lie niay waive lt, either expressly
or by implication from his acts. Any act by which hie reoognizes the. tenaiicy
us stili subaisting after the breach whlch gives rite ta the. forfaiture cam~es
ta his knoNvIedge, amnounts to a walver, or is evidence f rom which sr inten-
tion ta waive the forfeitura may b. inferred: Roe v. Han'iaan (1788), 2
T.R. 4-05, 1 R.. -513; Evatu v. Wytitt (1880), 43 L.T. 176. but actual
knowledge of the breach is neceseary before any &et ean aniount ta a
waiver, and constructive notice, or means of knowledge is insufficiant:
Ewcart y. Fryer (1900), 17 Tinies L.R. 145, 82 LT. 418.

If, howevar, the lessor des nothing, and is merely aware that a breach
ef a covenîant lias bean connnittad, he ia not thereby disentitled ta dlaim a
forfeiture, as mare knowvledga, without any positive assent, le flot sufficient
ta coiistitute a waiver: Doe v. Allen (1810), 3 Taunt. 7.,, 12 R.R. 597.
Maere knowledge or acquiescence in an act constituting a forfaiture. de
flot ainunt ta a w'aiver; there nmust bcesome positive act of walver, such as
a receipt of rent: if cLare» v. Kerr (1878), 39 U.C.R. 507. It would Beeni
ta lie no waiver of the breacli of a covenant net ta dig -beyond a prescrlbed
depth, that the landlord, though awvare of such breach, and threatening ta
take proceedinga iii consequenca, did riat take any stepe at the time, but
allowed the tenant ta rf.mrain in possession until hîs »ubsaquent insolvency:
Kerr v. Hastings (1875), 25 U.0dC.P. 429.

If a person. entitlad to tha revarsion, knowing that a forfaiture has
bean incurred by breach of the covanant or condition, doas any act whereby
hae aoknowladges the continuane of the tenancy at thie latar period, h.
thareby waivef, the forfaiture: Dandy v. Nîcollo (1858), 27 L.J.-C.P. 220,
4 C.BY..S. 376; Pen ton v. Boitntt, [1,W8] 1 Q.B. 276. A right of entry,
for breaeh of covenant in a lea&e, ia waived by the lessor brlnglng an action
for rient aecrued due suhacquant to the breacli: Ibid. A forfaiture is waived
whare the landlord expresaly declares ta the tenant that h. will riaot enforcne
it: 'Ward v. Day (1ff41, 5 B. & S. 359. Sa, if h.e agirees ta grant a new

ase ta the tenant on the expiration of the aid one: Ibid.; or if ha notifion
the tenant to do repairs under the lease: Oriffan v. 'onakins (1880), 42
U.T. M64. So, whdere the Iandlord accepta rent fromn thie leasea which ba.
carne due aitar the forfaiture was incurred, it amnouitt ta a waivar: Dotc


