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THE MANITGBA SCHOOL CASE

‘We have abstained from discussing
this question at length up to the pres-
ent time, not because the public were
not deeply interested in it, but because
we had not in our possession the full
text of the judgment of the judicial
committee of the British Privy Council
and the arguments addressed to that
august body upon the subject. This
question, in the first case, was twice
judicially dealt with by the courts of
Manitoba, then by the Supreme Court
of Canada, and finally by the judicial
committee of the Privy Council. On the
second occasion it was, in the first in-
stance, argued befcre the Supreme
Court of Canada upon six propositions
submitted to that body by the Depart-
ment of Justice; and from the judg-
ments of the Sapreme Court an appeal
was taken to the judicial committee of
the Privy Council. The case before the
judicial committee was very ably ar-
gued on both occasions—the first time
by Sir Horace Davey and Mr. McCarthy
on behalf of Manitoba, and by Sir
Richard Webster and Mr. S. H. Blake
on behalf of the Roman Catholic min-
ority. The second case was argued by
Mr. Edward Blake and Mr. Ewart on
behalf of the Roman Catholic minority,
and by Mr. Cozens-Hardy and Mr. Hal-
dane on behalf of the Province. Per-
haps no other disputed provision of our

constitution has been so fully and so !

exhaustively considered, and we feel | S1atin& upon the subject.

it a duty we owe to our readers to give
them a perfectly accurate summary of

the interpretation put upon this part |
of our coustitution by the highest court |

in the empire,
* & &2

The vast majority of the legislative
powers of the Dominion and of each
province are distributed by sections 91
and 92 of the constitution. Section 91
enumerates the powers of the Dominion,
and 92 those which pertain to the hov-
inces. These are mutually exclusive,
each is sovereign within its own sphere,
and the advocates of provincial rights
have always maintained that in respect
to anything coming within any of the
enumerated powers of section 92, the
Government of the Dominion ought not
to interfere—that it is the constitutional
right of the province to judge exclusive-
ly for itself what it shall undertake
and what it shall abstain from under-
taking within this exclusive sphere—
that in respect to all such matters the
eystem of Parliamentary Government

constitutionally protects the p!‘ovincei

from any attempt at supervision on the
part of the Federal Ministry.

When we look at section 95 we find

power given to each province to legis- t

late in respect to agriculture and
immigration; but it also provides that
puch legislation shall be subordinate to
the legisiation of Canada upon the same
subjects, and if repugnant to any act
of the Parliament of Canada

i shall not Dave

is clear that upon these subjects
the authority of Parliament is para-
mount; and whenever the legislation
of a province becomes repugnant to
the legislation of Canada, the provin-
cial law gives way. It would then be
wholly at variance with the letter and
gpirit of the law to attach the same
meaning to provincial rights in respect
to agriculture and immigration that
one would attach in respect to muni-
cipal institutions, property and civil
rights, the management and sale of pub-
lic lands, and other matters which fall
within the exclusive jurisdiction of
the province,
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There is a third topic which falls
short of the absolute jurisdiction of
matters assigned exclusively to the
provinces, but which nevertheless gives
to the provinces a much wider author-
ity than they possess in respect to
agriculture and immigration. This is
the subject of education. Now we de-
sire our readers to bear in mind that
the rights of the provinces under the
constitution are the rights which the
constitution bestows, amd which the
system of responsible government en-
titles them to exercise free from ex-
ternal interference. It does not war-
rant the encroachment by a province
upon the sphere assigned to Dominion
jurisdiction. It does not entitle the
Province to say where the field is divid-
ed that it shall be allowed without
question to appropriate the whole and
to claim absolute authority where the
authority is
limited,

bestowed expressly
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It is argued that in the Jesuits Es-
tates Act the principle of provincial
rights was recognized, and this was the
ground upon which the Parliament of
Canada refused to iInterfere. That is
so. But it must be remembered that
the Jesuits Estates were property sit-
uated in the Province of Quebec. So far
as the crown possessed any right in
them, it was the crown @s part of the
Government of Quebec. By section 109
of the British North America Act, “all
lands shall belong to the province in
which they are situate”; and by section
sale
within the exclusive jurisdiction of the

92 their management and are
province.
that
not a qualified authority, and to have

interfered with it by the Parliament

The provincial authority, in

case, was an absolute and

of Canada would have been asserting a
right to exercise a controlling influence
over a matter which the constitution
says shall be within the exclusive jur-
isdiction of the Province. In other
words, it would have been a clear in-
vasion of an absolute right. This In-
vasion, too,would have related to a mat-
ter especially concerning the popular
branch of the legislature, for the rev-
enues of the Crown are even beyond
ordinary questions of legislation sub-
ject to a paramount authority on the
part of the people’s representatives. This
distinction must be borne in mind. The
British North America Act, section 92,
bestows upon the provincial legisla-
ture, as we have already said, but
a qualified jurisdiction. It is declared
that the provincial legislature ‘“may
exclusively make laws in relation to
education, subject and according to the
following provisions,” and then are set

which qualify
these exclusive powers, and which limit

out four sub-sections,

the exclusive jurisdiction of the legis-
lature. These powers of limitation re-
late to accomplished facts in part, and

in part to what may transpire in leg-
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With regard to privileges relating to
separate schools ‘“at the union.”” Any

violation of the right, any subsequent

legislation which prejudicially affects |

the right, is ultra vires, and would be
declared void by the courts; but there
is a line of constitutional policy marked
out by the act, and it is a part of the
compact of the union that if the right
does not exist at the union, but is sub-
sequently bestowed, and the minority
upon whom it is conferred, if they de-
sire to maintain it; shall have the
right to appeal to the Governor-Gen-
eral-in-Council, and he may call upon
the proper provincial authority to up-
hold the right and to remove the ground
of complaint; and if this is not donme,
the Parliament of Canada may, as far
as each case may require, make rem-
edial laws for the due execution of the
provisions of this section.

It will be remembered that the time
of the union, separate schools were con-
ceded to the Roman Catholics of On-
tario, and to the Protestant and Roman
Catholic minorities in he Province of
Quebec. In New Brunswick and in
Nova Scotia there existed provincial

systems, and the representatives of

| those provinces yielded to the support-

|
|

| ers of the principle of denominational

schools this far, that if they once con-
ceded them they could not recall the
privilege, if the minority upon whom
the privilege was bestowed could make

effect, Ithf clear te the Governor-General in

Council that this privilege was affected

by subsequent legislation.-
¢ s

Such is the compact disclosed in this
part of the British North America Act.
This is made perfectly clear by the
speech of Lord Carnarvon when pro-
posing the second reading of the Brit-
ish North America Act. His words
are:

“yYour Lordships will observe some
“pather complicated arrangements in
“pegard to education. I need hardly
“say that this great guestion gives rise
“t0 mnearly as much earnestness, and
“division of opinion, on that, as on this
“side of the Atlantle. This clause has
“been framed, after a long and anx-
“jous controversy, in which all parties
“have been represented, and on condi-
“tions to which all have given theijr
‘““‘consent. It is an understanding
“which, as it only concerns the local in-
“terests affected, is not one that Par-
“liament would be willing to disturb,
“even if in the opinion of Farliament
‘5t were susceptible of amendment;
“but I am bound to add, as the expres-
“sion of my opinion, that the terms of
“the agreement appear to me to be
“equitable and judicious.”

This quotation shows that the sub-
ject had been fully considered by the
delegates, and that the terms of their
agreement were embraced in these pro-
visions of the act. When Manitoba en-
tered the Union, the terms were sub-

stantially the same, in respect to edu-
cation, as those embraced in the B. N,
A. Act. The judicial committee say in
their judgment:

“The terms upon which Manitoba was
“to become a province of the Dominion
‘“were matters of negotiation between
“representatives of the inhabitants of
“Manitoba and of the Dominon Govern-
“ment. The terms agreed upon so far
“as education was concerned, must be
“taken to be embodied in the 22nd sec-
“tion of the act of 1870, Their Lord-
“ships do not think that anything is to
“be gained by the inquiry how fay the
“provisions of this section place the
“Province of Manitoba in a different
“poeition from the other provinces, or
“whether it was one more or less ad-
“yantageous. There can be no pre-
“sumption as to the extent to which a
“variation was intended. This can only
“be determined by construing the words
“of the section according to their natur-
“al signitiesmtion. v % * * ¥ A{ the
“outset this question presents itself:
“Are the second and third sub-sec-
‘‘tions, as contended by the respondent,
“and affirmed by some of the judges of
“the Supreme Court, designed only to
“enforce the prohibition contained in
‘““the first sub-sectlon? The arguments
““against this contention appear to their
“Lordships conclusive. In the first
*‘place, that sub-section needs no fur-
“ther provision to enforce it. It im=-
‘“poses a limitation on the legislative
“‘powers conferred. Any enactment
“‘contravening its provisions is beyond
‘““the competency of the Provincial
‘“Legislature, and, therefore, null and
“Yoid, . * *.* £ %, % The first sube
“section is confined to a right or a
“privilege of ‘a class of persons’ with
‘“respect to denominational education
“ ‘at the Union.” The second sub-sec-
“tlon applies to laws affecting a right
‘“or privilege of ‘the Protestant or Ro-
“man Catholic minority’ in relation to
“education. If the object of the second !
‘“sub-section had been that contended
“for by the respondent, the natural
“and obvious mode of expressing such
“intention would have been to author-
“ize an appeal from any Act of the |
“Provincial Legislature affecting ‘any
“such right or privilege aforesaid.” The
“limiting words at the Union are, how-
‘‘ever, omitted; for the exprescion ‘any
‘““class of persons’ there is substituted
‘“ ‘the Protestant or Roman Catholic
“minority’ of the ‘Queen’s subjects,’
“and instead of the words with respect
“to ‘denominational schools’ the wider
‘““term ‘in relation to education’ is used.
“The first sub-section invalidates a law
“affecting prejudicially the right or
“privilege of any class of persons, the
“‘second sub-section gives an appeal
“only where the right or privilege af-
"«-3ted is that of the ‘Protestant or
‘“Roman Catholic minority.” Any class
“of the majority is clearly within the
“purview of the first sub-section, but
“it seems equally clear that no class
‘“of the Protestant or Roman Catholie
“majority would have a locus standi
‘“to appeal under the second sub-sec-
“tion, because its rights or privi-
‘“leges had been affected. Moreover, to
“bring a case within that sub-sec-
“tion it would be essential to
“show that a right or privilege had
‘“‘been affected. Could this be =aid to
“be the case because a veid law had
‘been passed which purpcrted to do
“‘something, but was wholly ineffectual?
“To prohibit a particular enactment,
‘““and render it ultra vires, surely pre-
‘“vents it affecting any rights. It would
“do violence to sound canons of con-
“struction if the same meaning were
“to be attributed to the very different
‘“language employed in the two sub-
‘sections. In their Lordships’ opinion
“the second sub-section is a substantive
“enactment, and is not desizried merely

‘“as a means of enforcirg the provision
“which precedes it.””

Their Lordships then declare that the
act applies to legislation subsequent to
the Union, a fkto the rights and privi-
leges existing Xt the time the act of 1890
was passced. They say that when the
right to local assessment, the right 1:0l
the school houses erected by their own
money, is taken from them, it is im-
possible to say that the rights
privileges,

and
in relation to education,
which existed prior to 1890, have nct
been affected. They also say that it is
not essential that the statutes repealed
should be re-enacted, or that their pre-

cise provisions should again be made
law.

‘“The system embodied in the act
“of 1890 no doubt commends itself to
“and adequately supplies the wants of
“the great majority of the inhabitantsg
“of the Province. And that all legiti-
“mate ground of complaint would ba
“removed, if that system were supple-
“mented by provisions which woulqd
“remove the grievance upon which the
“‘appeal is founded, and were modifieq
“so far as might be necessary to give
“effect to these provisions.”

® % %X %

Nothing can be clearer than that the
Judicial Committee of the Privy Coun-

i the British North America Act itself,

cil hold that the Legislature of Mani-
toba have legislated away a privilege,
The plan of the B. N. A. Act is that in
this respect, if the contract is broken,
an appeal shall be had to the Governor-
General, and upon that clearly appear-

ing he has & comstitutional discretion |

to ac. It was not intended to tie the
hands of the Legislature so as to make
chamge in ﬁ\e law impossible; it may
raisc the standard; it may alter the
mod of paying the teachers; it may
chaige the system of inspection; but
the privilege to the minority must re-
main untouched.
LR B I

It has been said that Parliament
ought not to be called upon to interfera.
We admit that interference is an ex-
treme measure. We ought not to as-
sume that Manitoba will not act in
obedience to the law, and modify her
gsystem in conformity to the judgment
of the Privy Council. It is true, as the
Lord Chancellor said during the argu-
ment, “The constitution gives the ul-
timate remedy by legislation by the Do-
minicn Parliameni, whichi otherwise
has 10 power to legisiate on any such
matter in the Province. That is the
ultinate remedy it interposes between
the action of the Dominion Parliament
and the Provincial Legislature, the
Governor and his consideration of the
matdtter, and his decision, and, there-
fore, it is a check upon the interfer-
ence by the Dominion Parliament in
itas legislative capacily with the Prov-
ince as regards education.”

$ s 32

It must be borne in mind that under
th: English Parliamentary system all
constitutional powers are political.
There is no coercive power to enforce
a political cobligation. Nothing could
be more preposterous than to argue
that because Parliament is not com-
pelled to act, therefore nothing should
be done. Upon such a rule, no faith
would be kept by any sovereign body.
The United States might refuse, in Con-
gress, to make any provision for.pa.y-
irg the Canadian sealers. The ques-
tibon to be considered is, is this a case
which, in its spirit, falls within the
class of privileges to be safeguarded,
or does it fall outside of that class and
within the field allowed for progressive
legislation? If within the first, the
duty of interference exists; if within
the second, it does not arise,

¥ ¥ % %

‘We shall conclude this article with
an observation by the Lord Chancellor
during the argument, in reply to Mr.
Haldane, who said this supervising
yower was a most unusual and extra-
ordinary way of dealing with the mat-
ter. The Lord Chancellor replied “Is
it so extraordinary when you remems-
ber that this was an arrangement as
one of the terms on which the union was
to be effected? It would be shutting
one’s eyes to the most obvious facts |
which were exhibited on the face of
if one were mnot to see that one of
the obstacles to this federation scheme
vas the fear of educational legislation
in the separate and distinct Provinces
which might affect the position of those
Wwho desired a denominational educa-
tion. That runs through all the pro-
visions of section 93, and it appears to
me to be on the face of section 22 also.
Therefore it is not extraordinary in
that case to find limitations and safe-
guards and superior legislative power
given to the Dominion Parliament,
which represents the country as a
whole,”

s % %3

Is it right for this country to keep
faith, or should it assume that, so far
as it can, it will act as freely as if no
compact existed? One thing is clear,
that the subject requires very much
fuller discussion before the public can
judge fairly in regard tc it. There is
a constitutional way of amending the
constitution. 1ts political obligations
call for honest observance no less than
those which are under the jurisdiction
of the courts. The law imposes no re-
straint upon a Provincial right. When
the superintending authority of the Do-
minion Parliament arises, it is when
the boundary of the Provincial right has
been crossed and the compact broken;
then it is the constitutional duty of
Parliament to safeguard the privilege
invaded. This iz the law, and must
S0 remain until it is changed by an Im-
perial Act, or by Revolution.

DOMINION FISHERY

Overszer Henry W. Gill

Gives a Few Pointers and Some
Good Advice,

Which Many Will Be Glad to
Follow.

UFFORD, Oct. 14, 1894,
Messrs. Edmanson, Bates & Co., To-
ronto:

Gentlemen,—I think it is due to you to
let you know the benefits I have re-
ceived from Dr. Chase’s Kidney-Liver
Pills. I have been suffering off and on
for three years from bladder trouble,
with a constant desire to urinate, with
its accompanying weakness. Medicine
furnished by a sklillful physician afford-
ed me temporary relief, but the trouble
would return, often at very awkward
times. I was persuaded to try the pills,
and obtained relief from the first. Be-
fore I had taken one 25 cent box I felt
petter than I had for years, and have
had not the slightest symptoms of the
complaint since. As there are, no.doubt,
meny others who are suffering from
like troubles, and to whom a cure would
be a similar boon, you are welcome to
ust this communicetion as you please,

I remain, yours faithfully,
HENR

¥ W GILLy DIFL.
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CHRPMAN

Spring = Spring.

CHAPMAN & COMPANY,
MANUFACTURERS OF

This Means a Saving
TO ALL THAT BUY HERE

From $2 to $3 a Suit.

Our Clothing Department is Packed with New
‘Suits for Men, Youths, Boys and Children,

—<1he List Beloww—

WILL BUT GIVE YOU A FAINT IDEA OF WHAT
WE HAVE TO SHOW YOU.

MENS SAOK TWEED SUITS.

$4 oo, $5 00, $6 00,
$6 50, $7 oo, $8 oco.

MEN'S CUTAWAY SUITS.

$~7 50, $8 50, $9 00,
$10,  $i1, $12.

Special Line Fine Dlack and Colored Worsted Muits

SACK OR CUTAWAY. Ourprice 12 OO.

A big line of Men’s D, B. and Square-cut Suits,

fine goods, best trimmings, popular prices,

$7 50, $8 50, $10 00 and 312 00,

Youhs and Young Men's Departmen

In Tweeds, Fine Black Worsted, Colored Worsteds,

Seme are $7, Some are $8, Some are $9 Beiter cnes $10.

Boys’ Department:

This department is full and overflowing
big boys, little boys, and all kinds of boys.
and $5 oo. .

Special line Boys’ German-made Suits, worth $4,

with new, neat, nobby suits, for
Prices, $3 oo, $3 25, $3 50, $4 00

your choice for $2z 25.

Children’s Department:

This department is growing very popular, and we have made great prepar-
ations this season for the increasing demand for our neat, nobby, g?c]d t0 wear
Children’s Suits. Our styles are correct, NO FANCY PRICES P}ERE-
Plain Tweed Suits, Braided Tweed Suits, Blue Serge $Suits, Colored Worsted
Suits, our prices, $1 75, $2, $2 25, $2 50, $2 75, $3, $3 50- :

Specisl line ghigdsreu’s Jersey Suits, German made, plain braided, fancy
fronts, the newest out, for $1 75, $2, $2 25, $2 50.

we are selling.
P A i q E S The prices do it

Good All-Wool Pants, $1 25, $1 50 and $2 oo.
Fine Black Worsteds, $2 95.

It is wonderful
the quantity of

- i i hat you are

A look through our Clothing Department will convince you t :

in the right place to spend your dollars, and get good, well.made and well
trimmed suits at

WHOLESALE PRICES.

John 1. Chapman &uo

Manufacturers of Tailor-Made Suita
PEOINH 17/‘9:1:’




