fles E. and Belinda
Bdmund Letournean

ifis, being owners of
‘mining claim No. 12
gk, on the 20th Septem-
. what is known as a

i other words, a
property to the de-
the same on shares;

¢ workings to be
,hlnm!s by the de-
defendants to re-

#f of the gold dust
the claim. At the

of the lay agree-

ts were indebted to

in several large sums
M supplies, and the
rovides for advances
ﬁ the plaintifis to the
the working of the
ntly, - on . the 28th

. thé defendants
 "the plaintifis their re-
st to which they

| under the lay agree-
.. all their machinery
the claim, to secure

¢ debts and future ad-
tent of $20,000, The,
upon the claim

ed to work and so worked
in Deécember of the

. then onward until

gs were taken. . The
now is for the debt
to be appointed

sment and their
action is based on
pents, the lay agree-
mortgage. The evi-
ol the plaintifis shews’
before the 30th of
lant Letourneau was

8 and neglected his
men employed on the
gndants had not been
complaining of Le-
uct, and- that some
80th of May thege

t the ordinance respect-
plied for and

receiver for the pur-
their wages. The
mentioned fell due

- of May on its face.

p allege and shew to
that Letourneau act-
tion of the lay agree-
to go on with the

| over the product of
The defendants deny
's drunkenness, i he
aflected in any way the
‘claim, and say that
_conducted were weil
that a large quantity
taken out, much larger
m on adjoining claims took
say that the plain-

of a fraud, or there
h the drawing of the

; they go so far as

'no wmortgage, stmp-

, and il there was
Ahat it fell due not
‘Ipiutmn of the lay
oh was 15t of Septem-

receiver was occasioned
¢ conduct of the plain-
~In a suspicious man-

ed to give any ac-

', 'ue- made by them
ents so that ﬂn

M the - position” in |

pod with relation to
hope ~ of getting
their work. - As to
‘these various mabters

tly clouded by a Iapx

which has really no

main issue, MM,M that the time would be extended
“the question whether | lu&om.ﬂtdhm.ge Mr ;Lllls

 under which the ad-|

fell due on the st the Carbonoeaus,
fhe Ist of September, '(rom the. country

i short, the

defendants |
:phhﬂ!lh*

Aalling due ap- |
was not the true
Bttliu

{but: while he camnot say that Fe re.

the mortgage should fall due when it

ground and as mortgagee making ad-

to mislead a gentleman called La-

| power of attorney is

gage mm “He swears positive-
ly, thiat ‘the mortgage was discussed,

zatmpers that the due date of May
Ist was mentioned or that he| heard
it mentioned, _he yet swears to this
positively, thav a date ‘prior_to- the
st of August was' ‘mentioned, and the
reason why a @ate prior to the 1st of
August was  mentioned was Luse
Carbonneau insisted that he should
{be paid before the men were paid.
And it _is in evidence and undoubted
and ap nguement is in ~xistence by
which . the men agreed to wait for
their pay until the 1st of August.
This agreement is one between the
defendants and their workmen. This
would hear out almost conclusively
the evidence of Mr. Goselin. Mrs.
Carbonneau swears conclusively that
long before the making of the mort-
gage the terms of it -were discussed
and the date was fixed and that she
insisted for her own protection that

did as sheé  wished to have absolute
control ‘over the property and over
the prodiidt of it so that neither the
laymen"or the labofers could defeat
her prior right as owner of the

vances for the working of it. This
séems reasonable. In answer to this
the defendants say that if there is a
mortgage, which they deny, then it
should fall due on the 1st of Septem-
ber, the same as the lay agreement
because it covers practically the same
matter, and the plaintifis were well
aware that the defendants had no
means out of which to pay’this mort-
gage but the product of the lay agree-
ment or the result of the wachup,
and it was a physical jmpossibility
for the ground to be washed up ear-
lier than the end of May; it was ut-
terly impossible for them, and this
impossibility was well-known to both
parties to the agreement, to produce
any pay dirt from the ground earlier
than at least the middle of May, and
that under no conditions could they
have realized such a large sum from
the ground earlier than May and
June.  To shew some animus on the
part of Carbonneau, the defendants
gave evidence of an attempt on Car-
bonneau's part to induce them To
salt the ‘claim or to salt the rockers
and pans  which were being used to
shew the result of the working so as

belle who was apparemtly acting for
some French company in inspecting
the mine with intent to buy. Four
men, I think, swore positively that

,{and no% a word was said t6 h'm

3 n. ¢m was ili,
country frém April on until tnis
was talken on the 27th of May,

shout this frand, Further, the de-
fendants by their pleadings do not
raise this question at ali except: by
dn amended plea which‘;k filed  and
scrved after Mr. Carbonneau; the
plamntifi, who i alleged to have been
guilty of the fraud, has left the coun-
try on business; The original state-
ment, of defense was filed on the 20th
day of° June. Mr. Carbonneau had
ieft the country in the meantime, and
by, a subsaquehc sfatement of “de-
fence filed on the lith day of July,
these allegations of fraud are for the
first time set up. "I say both' these
circumstances” together with the very
positive - evidence of Mr. Goselin, a
respectable and intelligent witness,
confirm: me in the belief that no such
conversation took place or agreement
was made ae the defendants allege.
Again, the conduct of the defendants
creates suspicion, because I believe
that they - deliberately removed the
plate "from the engine or beiler as
the plaintifis and the evidence allege
they did, for the purpose of delaying
and hindering the receiver.  Their
conduct towards the receiver was
threatening and- boisterous in the ex-
treme. They were not prevented but
were permitted to go on with ‘their
lay work, .the receiver taking the
product which the plaintifis by the
defendants’ own- admission were en-|
titled to do in any event, the receiver |
doing only what the plaintifis had the |
right to do. bhelore-—.action, —that-is |
take the gold.

“The—plaintifis’ -mortgage -has—a
clause providing for thesm-taking pos- |
ession if they fear the secuwity is be
ing: impaired, and practically an |
acceleration clausé, and we have the
fact that the workmen ‘working for |
the defendants had taken
against  them for
wages and had a receiver pit in. The |
dump was in their possession. Surely !
this was sufficient to entitle the
mortgagees, even .s'uppnsmg‘ the
mortgage had not been due on the |
Ist of May, bat undeér the general |
provisions of the mortage,
possession for their own protection
I place very little weight upon the
story that the plaintiffs' refusal to|
give an account prejudiced the minds |
of the workmen because the defend- |
ants had themselves a bookkeeper who |
kept check of all supplies going on to
the claim and the accoupts of the
laintifls and defendants were cheeked |
over by this man

“That I may find all the facts{
raised, , think that the work done by |
the defendants was well done and |
done in a workmanlike manmer. The |
dump got out was an exceedingly |
large one;
the drunkenness of Letourneau, if
proven, had any appreciable effect |
'whatever upon the operations, and it

to take |

Mr. Carbonneau -endeavored to do
this on or about the 28th or 29th of |
May, and upon the refusal of the de- |
fendants to aid him in this fraudo- ]
lent design he became-angry and took |
these procéedings. I very much doubt
the admissibility of this evidence vi-
der  alk the circumstances, at ail
events, it can have no bearing upon
the issue which is the real issue,
whether this morfgage was or was
not. payable on the lst of May, be-
cause Carbonneau could not have an-
ticipated in September a request to
these men in May following to salt
this ¢laim, and Carbonneau’s conduct |
in the end of May, 1002, certainly |
could have no relevancy -to the agree-
ment made by the parties respecting
this moitgage in September, 1901
Again, . the defepdants swear that
they became aware of he mortgage
and its nature in ‘the emd of Decem
ber. They. say that they dpproactn d\
Mr. Goselin about this and that he |
told them to go and work, al
though they then were threatening to
throw up their Ily or contract, ana|
that Carbonpeau would do what wus
right by them.: Goselin denies th.s
absolu He says no such conver-
sation took place.’ He is aware 1bat
the ~ defendants got a copy vl the
mortgage at that time and that they
continued to take very large advanies
under it up to the time these iu-
ceedings were taken. The defendants
do not deny taking those large ad
vances and taking the benefit of the

morfgage but they say they took
these. advances and continued to work
because mh'm Nﬂd them
!that they were justified in so doing

GM ‘had a power of attorney from | |

who were abseat |

time, %o :deal with their property,

w powers; and without |
m ‘whether Mr. Goselin's |
sufficient or mot |
to enable him fo grant an ““"“’“

o under the nortsm and with-

as the power of at-

lnm‘mm"'w
“what 1 think of the credi- |

ary

{ absolutely

| this

during all JN\:

lid not prejudice the plaintiffs in the
slightest -~ degree. At first blush it
struck me that considerable h.\l‘d\hlp:
had been-inflicted upon the defendants’|
but on more calmly considering the |
whole case, I do not think there has
The action of their own workmen |
precipitated matters, and there is no |

| reason why a person should mot put |

himself in the power of another if he |
sees fit to make such a contrhft and
if he cannot obtain work (in this case
the lay agreémeut) upon any other |
terms. It i§ not unreasotiable that a |
mortgageé should take a mortgage |
for advances and that the date of |
payment of that should be long an-|
tetior to_the time when i the ordin
of affairs the mortgagoer
and.  that he should have
for the purpose of being |
secured against any cre-
ditors. or lein holders of the mort- |
{gagor. This is not an unusual pro
ceeding. While it gives the mortga
gees 'very great power, still it is not
illegal. The condition of things in|
country under the miners’ lein |
ordinance renders the position of par- |
ties holding claims precarious, and
they are “probably justified in takimg
extraordinary precautions of this|
nature. i
“I$ was urged very strongly by |
counsel for the defendants that this |
contract was one impossible of per-!
formance and - thevelore void. The
impossibility alleged was that ' is
in this countxy a physical impossi-
bility to wash out placer dumps ear-|
lier than May; wu;‘nly it would be’
impossible to wash them out as early
as the 1st of May. In, considering |
argument it miust be borme in
wind that this is not a contract on/
the part of the defendanis to wash
out for the plaintifis so much placer
{gold at a given date. It is a ocom-
tract to pay money. The real gist of
| the action is on the morigage. Of:
i course it may be said and with con-
| siderable force that the documents are |
tobomdd&iyﬂd.udtowur
5theonektmtlon They do to a
[ Himiled extent, perbaps to a large ex-
tent. Without deciding the guestion
whether it is a physical impossibility
or not to wash out placer gold earli- |

course
could pay,
this power

s svidence to say that io ler that the-end of May, It is not o

is detailed by |

physical impossibility to pay mbney,

and that is the comtract, after all. It
was not proven to me beyond a doubt |
that it is physically impossible o

might infer from the evidence that |
according to ‘the customs and mitse
of "this country and according to the»

| impossible and ‘that’ Both parties

would understand that; but is it lot
more an unreasonable coptract than |
an impossible” one ¥ The law upon

: mmuﬁcmhm “Where

f 'The question then

Hraud, if at all,
| they

1 Deau mi

action |
t
non-payment of |

{there wa no

{that

| swered,

but I do not think that|,

. Swash out dirt earlier than May. l;'

there is an obvious physical’
impossibility on the face of the
docmu there is. no confract.’

Jegal maanmvewunmn

all, although they are somewhat
hazy in the evidence which they, give. |

/ CHICAGO EXPLOSION

Now, it certainly canmiot be said that {If there had been a direct mmepm; Terrible Scemes Attending tne

upon the face of these docunents, or
€ither of them, the're is such an obvi-
ous impossibility:/ There is a cléar

sentlﬁnn or wilful concealment and
by that the defendants had béen in-
duced to enter ipto this contract

Diuster,

Nov. .28 = M\emeen

Chijcago,

 distinction - between ‘mposstble' ind ' there is no doubt' that il*I found the;identified dead, with an assured total |

‘unteasonable and if a person enters
upon’ an unreasopable contract it is
his. own fault.” ‘Where. an agreement
is not impossible i its own nature
but impossible in fact by reason - of
the circumstances the autherities are
agreed that impossibility of this kind
does not excuse non;performance,’ and
i do not think the impossibility in
this case as urged is such a ‘one as
comes within the rule.

‘“The defendants ask for a rectifica-
tion of  the mortgage. While the
court has full power to rectify, yet I
do net think, éven on the most favor-
able  view of this case, that they
have shewn sufficient ground. I de-
decided that there was a mortgage
is as to its due
date. The law is clear that to rec-
tify a mistake there must be cléar
proof of the real agreemwent .on” both
sides difierent fromy the expressed
agreement, and a different intention
or mistake of one party alone is not
a ground to vary the agreement ex-
sed in writing. Now, in  this
case we have no evidence of any oth-
er date than the 1st of May, the only
other evidence to help out the parole
evidence which js given jn support of
the request to rectify being the lay
asreement, but that gives us no light
what the real date of the
marigage should be. The defendants
WSt - -sueceed - #pon-— the-ground- -of
and upon this T think
There is no evidence
me that Carbon-
as to 'h( date of
Two men were pres-
at least part of the inter
the whole of it

He says that
whateve:

nres
pres

as to

must fail
whatever to satisfy
sled

the mortgage

them

ent during
VIEW; - ane
Mr

here was

during
that ~is (Goselin
no undue haste
there open-and to be
age
should: b¢ some
\ugust

* papers were
read date of the
discussed, that there

date prior to the

the mortg wa

and

1st of

and 1 do
general one

on the part of Carbonneau

not believe there was In
not hound in Taw to disclose in
contract all
be material to the
party
the other is
and
he is not entitled to treat th
siltnce  as a representation
when there is really nothin
slience. A very slight depart
ure fron acquiescence ma'
be enough to convert a Tawful thoug!
scarcely laudable reseryé into an a
tionable deceit. This must in ever

treaty for a
may
judgment

which
answer

ask
no

party’s If one
a question
bound to it is notgan
other’s
that is
bevond

a passive

| 'ase be a question of fact.’

This is the law laid down by Pol
ock upon that breach of the law o
frand. 1 think that cover
his case the defendants her
so much silence as 1

direct representa

do not
What
wlege 15 not

he due date as a

1 the

concealment whatever |

| futety responsible
a

known facts |
other |

Jacts in ' their
them. But the parties asking for re-
lief of this nature should at omce on
diséovery of the error, have asked for
a - rescision of the contract. . They
Hid not do' that. They chose to go
on avd take the bemefit of the contract)
as it stood and to receive fresh ad-
vances and very large advames Pol-
lock, page 558, further says™ qt is
for the party defrauded to  elect
whethier he will be bound, but if he
does affirm the contract be must al-
firm it in all its “terms. " A share
holder cannot repudiate his share on
the ground of misrepresentations in
the - prospectus if he has paid a call
without protest or received a divi-
dend after he has bad in his hands a
report-shewing to a reader- of ordin-
ary intelligence that the statements
of the prospectus,K were not true; and
when the right of repudiation has
once been waived by acting upon the
contract as subsisting with knowl-
edge of facts establishing
frand, the p claiming the benefit
of the right t« I think,
estopped, and an omi sion to repudi-
ate within a reasonable time may be
conclusive evidence of an election to
affirm the This law 1]
state upon the defendants® case and |
upon -the most favorable view of it
AS T have ] nd-the facts

A case - of
)arty

repudiate is

ontract

dozen’ persons still missing and twen-
iy persons.injured; is the story of the.
explosion of the refrigerating plant '
of Swift & Co. today- Like

rumbling roar of a 18-inch gun,. four-

teen boilers in the refrigerating plant |

blew up at 19 ﬂtl&wk this morning.
The towering walls of the plant col-
lapsed and a riot call, whigh hmught
policemen, firemen .and hundreds®
doctors, was seat in
dashed ‘through the nafrow lanes
dead or injured to hospitals

Panie reigned for a time among the
tens of thousands of and
reports of killed rm(h\d as high as}
sxty. There are at least four per- ‘
sons missing, ‘and it is agreed that!
they will be added to the death roll
Fifteen persons were removed to the !
hospital, the majority so badly in-
jured’ that they will die. The collec
tion of thé dead
be completed until
been cleared awav

o

ANOTHER RICH STRIKE

spectators

and injured

the ruins

Seattle River in the Koyukuk is
«. Sald 1o be Gcod.

Mr. Gandelis -réceived ' a letler

against_them not think it is_pex-

timent {
“There il be judgment 1o :m‘i
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this where |
and
has |
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1a territory
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been w

know
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orked t« parties by the

{act of t
iIY nas

fo ne

> Te r, but in some cases
heen done t will be a lessdn
carefully in
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capable and abso
'his man had the
Lhe court
directly

» probably

I $pow
the fature

j cely ership

ard this
Appoint

{ who -are il

to do cer
: disobeyed
orders did so .in
and thinking he
in doing so, but I will pun-{
| i¢h-him by not  allo any
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SEATTLE
Cor. First Ave. and Yesler Way,

’-

Japan American Line

Carrylng U] 5. Mails to Oriental
Points.

Steamer Every 2 Weeks

=

For Japan China and All Anlltlc
Points. - 2%

LM

Ticket Office

612 First Avenue, Suﬂle g
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233233313333333993
Unalaska and Western Alaska Points

U. S: MAIL:

S. 5. NEWPORT

Leaves Juneau April 15t and 1st of esch month
for Sitka, Yakutai, Nutchek, Orea, Fi. Licam,
Valdes, Resurrection, Homer, Seldovia, Katmasi, *
Kodak, Uvak, Kerluk, “Chigaik, Ungs, Sand
Point, Belkofsky, Unasaska, Dutch Harbor.

v OR  INFORMATION APPLY TO—

Globe Bldg., Cor. First Ave. and Madison Street
30 Culiforsia Streer

Seattle Office -

San Francisce Offige,

D -
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| FOUR_CARLOADS OF

JobsPronised

Tomorrow

, Delwered Today

l’fbc finest and Largest Hssortment
E€ver Brought to Dawson.

DO YOU NEED PRINTINGT

IF SO THESE' PRICES WILL GET YOUR WORK:

Letterheads
Business Cards
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