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Presently the defenaant reached the conclusion that his
warrant of distress had heen premature, and would not be
valid nor justified by the terms of the lease. So he notified
plaintiff to come and take possession of the store and goods,
Wwhich he did on the 18th, and instantly he entered posssssion,
the defendant’s bailiff, under a new warrant, dated J anuary
16th, seized the said goods and took possession of the building.
,The warrant was for $160, which embraced not only the
month’s rent in advance, $40, which became due the 7th of
J anuary, but the next three months’ rent as provided for in
the lease. Under this warrant the goods were appraised and
sold at auction for $116.

_ The plaintiff, acting under a resolution of Bentham’s cre-
ditors, now brings this action claiming a conversion of goods
- to which plaintiff, as assignee, was entitled.

Several interesting questions of law arise in respect of this
trgnsaction. First of all nothing is heard respecting Wain-
Wright, one of the lessees. It does not appear that he has vio-
lajted the terms of the lease or received any notification of
distress or re-entry. For the present I shall ignore this fact,
and assume that his relation to the lease is only formal or
nominal,

'I_'he first matter that is clear to me is that defendant had
10 right to issue his warrant for three months’ rent on the
5th (?f J anuary and re-enter and hold the goods of Bentham,
and 1t is clear that he is liable to plaintiff for the unlawful de-
'_Centlon of these goods between January 7th and 18th. But
if defendant’s subsequent proceedings are regular and lawful
he damages in such a case would be simply nominal.

ia De_fem.iant’s second warrant of distraint, dated January
th, is directed against the goods of Bentham; but Bentham
ad 10 goods, the goods were then vested in the plaintiff. The
rst. question is, “ Can defendant exercise the power of distress
against the assignee for three months’ advance rent; I think,
:-Sl& matter of law, the official assignee is not bound to accept
nOteaslehold estate included in the assignment and, if h‘e does
lmee ect to do so, is not liable as assignee of the assignor’s

enteBut still another question arises. Since the defendant
ved and terminated the lease without any breach on the
It’:erstsgf the lessee, does he not thereby lose his .remedy of dis-
i _There are several English and Ontario cases. which
.o cTDe that an acceleration clause in a lease is valid, and

if ¢ 3
here hag been a breach the lessor may, if the terms warrang,



