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Orant). The exeubion efthe niartga.ge te Lea & Cameron wilL
tLe knoivledge et plaintiff, wvas stroug evidtnce of îibandonmient.

lJletins, far the respondent, reforrcd lu Noricay v ,Ioore (5
tjra,î, OI11, as te the effct ut a statrnient in the bill >eiag con-
tradicted by evidence. Catalan v. Bra/.îzun (8 J. & Lat. 444
shews that ta prove a detence an the grouad ot ahandoamient, the
fact et abadoument must ho proved as clearly as the original
agreement. lie cited Clarkc v. Ilar, ô Jur. N.S. 447 ; Fry an
Spec. Fer. 306 ; Sog. V. & P. Ss. 211-212.

Sir J. Bl. lOIoNîsox, flart-I tbink tbera is nothing ia Ibis case
wbich stands in the wayota dîlermination by Ibis court ofthe ques-
tion wbetber it is or is net consistent ivith cquity tbat the plaintiff
sbould have a decree for specific performance. As to the re-
reaca te tLe master wbich the decreo contemplates, that would
net hc upon anS' point maleriai la our forming a judgmenl upon'
the main question. Thc nccessity fer snob reference is depea-
dent on tLe decree for specifle performance being upheld.

Then as te the ground ot objection ta tLe appeal, tbat it was
discrctionary iiî the court ta decreo performance or not, and
that thare con ha ne appeal from the exgrcise et more discretion.
That is truc in a liuîited sense, but net universally, or there could
scarcaly ba an appeal in any suit of Ibis description ; wbereas wc
hava had mnany, and shahl fot imprehably have ta dispose et more.
It is ne doubt witbia the authority of an appellale jurisdiction t0
determina in Ibis case, as in ethers, wheîhar tLe judgment ot the
Court et Equity in a matter ivhieh may Le admitted te La in some
mensure discrctionary bas beee given in accardance with tlie
general principles whicb la suob cases govera court.s et cquiîy.
It nead bardly ho said that a judgment decreeiîîg spacifie per-
formance may ia many more instances ba touna the subject of
an appeal than a judgment retusing il. This is an erder oftIhe
former kînd.

This case should net in my opinion, ha loeked upon as if tlie
transaction waro enirely oe of business-mi ivbich the motive et
each party la, fur aIl tbat appears, te gel an equivalent for wbnt
lia givps Thiq is a Lill filed by a son against bis father, ta coni-
pel bite te carry int 2ffect an agreement, positive enough fia
dnuht nu the part ot the faîber. but la whicb the boni bas lest ail
remerly st law by most unreasonable negligence and delay.

Il does net appear that tho defendant, exacled any underlaking
frain the son te psy the soin ot nsoney nsantioued la tLe daten-
daut's bond as the cousîderation for thc land which ho was te
cenvey, aur any undertaking le pay the taxes.

AIl tîtat we se, or hear et. is a bond from the defendant te the
plaintif., that hae will make hlm a deed et the land in question, 50
acres in the township et Albion, provided lte plaintiff sbould pay
l-m £50 in six years fren the lst Sepleinher, 1850, that id ta

say, £10 on 151 September, 1852, and the remaining £40 in four
equal annual paymeaîs on Ist September in cacb efthe tour years
following, se that the wliole price sbould ho paîd by Ist Sep-
tomber, 186; and the plaintiff ias ia the mea lima te pay ail
taxes on the 50 acres. No interest was ta be paid. accarding te
the lerms reciîcd in tha detendsnt's bond le coavay. Tho ngree-
ment ilieretora properly speakiag was aIl on one sido, and that idi
a material teature la the casa.

At the lime thial the defendant thus hound bimbecf ta convey la
Lis son these 50 acres for £50, te ha paid in six years, tLe land
it appoars by the evidenco was well worth £150, and is a"w wortb
frein £300 te £400.

Il is quite plain that thoe must have bien soe parlicular
purpose te be anstvered te tLe fatherby sellin& ta bis son 50 acres
et the sanie lot on which le lived fer a Ihird et ils value. I have
ne doubt that the object %vas that wbicb is iadicated in the
cvidcace, and is la saime measure admitted by the plaintiff,
nnmely, la keep the Eon frei vandering about, laboring for stran-
gers, or îvastiag bis lima perbaps more unprofltably.

Or it may have heen that the motive aise cntered loto bis
fther's mind of îaaking in Ibis manner a provision for this son,
la proportion perbnpq te t lie maoiglit Le ab, e te give le bis
other children, for the landi given te hum upon these easy lerins
would ho in a great measure a gift.

These considerations apply etrongly against treating Ibis as an
agreement ta bu enforced against the defendant, by any active
interforence of a court ot cquity, whlîc the son js chargeablo
with greaý laches ii utiniLtitig tu do what bce was bouud ta do in
ürder tu briug bîmself WilIitu the terres of bis ftler'a bond.

On considering tha wboleoevidence, I find it not easy te satisfy
myscît ivbat labor the son had donc for the father rtter the ceacu-
dion of the bond, wbich the father atterwards agreed te allow for
as part payment of the £60. It is very imperfectly provcd, and
t.he cvidcnce that is given is contradioted.

The cases tehicb arc referrcd ta in MIr. Fry's vork on Spccific
Performance, chapter 24, arc very slreng ta shew that the court
should flot tend ils aid ta tho plaintiff ta enforco special performi.
ance against the faîher, after a delay of s0 nîany years, wliere
the plaintiff bas net in the mean lime been in possession and bas
made no improvcmcnts, and lias neglected s0 long taenforce tho
agreement atter lie bad, as ho admits. foul notieztIhat bis father,
in consequenco, of bis negligent coaduct, intended net tu consider
the agreement stillin arce whîch lied beca sa long dgsregarded,
thal is, I mean, tLe specific agreement to convey the land, lhough
he badl offéred na alternative.

1 think the decree sbould be reverscd and the bill dismissed
ivith costs, though, if my brothers concur, I should bave ne objec-
tion ta follow the corse talion in Spurrier Y. liancocc, 4 Ves. jr.
694, by adding, *1unless within oea mantb tbc plaintiff sbeutd
delîver up tha agreement ;'* and ia that casa wiîbaut costs.

DRAPER, C. J.-I can sec notbing ia Ibis casa la take il out of
the general rule, Ihat tbe specifio performance of an agreement
for the sala of lands ehould bu decreed. 1 tbînk, for the ressons
as.,igned by the learned Vice Chancellor, the dcce sbould ha
affirmed aud the appeal dismnisseil witb costs.

ESTES, V. C.-T think the decree pronounced by me in faveur
et tbe plaintiff sbould ha affirmed. The estate was scld at au
undervalue by a father ta a son, wba liad acted lowavds him ia a
praisaworthy manuner, but for a subs4tantial consideration, and
this circumnstance cun thereture foimi no bar ta a specifie perform-
cace. The bend is pruyed and constitutes a valid contract wîîliin
the Statuleofu Fraads. The ouly detence tbea wbich en be
raised te tlia suit is ahandonment or laches on the part efthe
plaintiff. The defendant was ansious ta keep bis son ia the
neighbourbood, and sec him married and settled. I amn satisfied
that ha neyer intcnded le rescind the coatracL. The plaintiff paid
a substantial part erthe ceasideratien, and at the cnd ot the yenr
asked for possession ; whoa tha defendant said ILs: if ho ivould
nîarry and sottie ha would admit him int possession. The plain-
tiff was net prepared at that time ta marry, and lime passed, the
plaintiff and defendant havir.g dealings with cach other. The
defendant neyer nolifled the plaintiff tbat if the conttact werc net
parformcd lie would rescind it. le hrougbt the land int cull-
vatien, inteading prebably the plaintiff te bave the benefit ef il
ithen ho should sottie. During Ibis lima the plaintiff lett the
bond la the bauds et George Evans, -witb instructions to press il,
but be did net, and Mrs. lMaftthews teok il away. On the plain-
liff's return train the Grand River he pressed bis dlaim, and the
defendant, net insisting that the contract was at an end, nmade a
very advantqgeoug offer et compromise te the plaiaittff. Upon the
whole, considering thc circumstanccs efthe case and the relation
ezîsting hetiveen the parties, 1 tbink no abandoumnent, and ne
suflicient loches exist, in the present case te debar t! e pîantiff
trem the relief ha !seclis. 1 do net nt tach any weigbit ta tIjo dadla-
ration of the plaintiff as mentiencd in the evieace oe.t Ilcssy,
altbeugh I îhink ha vras speaking the truîh te the hast of bis
recellectien. Mlrs. Hessy cxhbiitcd a Food deal of feeling in del'-
vering ber testimony. $ho ivas only tan years old at the lima ot
the transactien whîich she relates. The Motndat should have
acquicsccd in the demand et the plaintiff, and acceptedl the moaey
which hie tendercd le bim.

1 think the appeal shoultl ho dismissed, and witb cests.
IlAoAitTy and MoaaîisoN, J. J., cencurring in the views

expressed by the prcsident, tho appeal was allowed and the bllI
in tLe court below ordered te be dismaissed.
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