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Notice of appeal was given, and among the grounds stated were
the following :—that the justice wag ousted of jurisdiction, as the
title to Iand or possession thercof was brought in juestion: that!
the defendant Meyors had the right of possession, and the alleged
agsault consisted in ouly using sufficicut force to put John Wonna-
cott out, he being a trespascer.

The Court of Quarter Sessions opened on the 14th of June, 1864,
The appelinnt’s counsel produced the notico of his appeasl, aud
evidenco of ity service was given. The respondent’s counsel
then, alleging the abseace of tho respondent and his witnesses,
asked to have thc appeal stand until the following day, which
wag granted. On the nest morning he objected to the jurisdic-
tion of tho court to hear the appesl, contending that the convic.
tion was fouuded upon the summary jurisdiction given by sec. 37
of ch. 91, Cousol. Stat. C., and that the appeal was given by the
117th scc. of ch. 99 of the same statutes: that the right to appea!
was conditional, first, on the giving the notice, and, secondly, upon
the appellant remaining in custody uvtil such sessions, or entering
uto a recognizanco conditioned to appear personally and try the
appeal, and abido the judgment of tbe court thereon, and to pay
2uch costs as should be awarded.

The oourt held that the ebjection should havo been tuken on the
preceding day, and was waived by the application to postpone the
henring, and informed the respondent that he must proceed or they
would quash the conviction. He then went iuto his case, and the
appellant’s counsel objected that tho justice was not authorised to
hoar and determine tho case, as a question arose as to the title of
Innd, citing sec. 46 of chupter 91, already referred to. The court
thercupon ordered that the conviction be quashed with costs.

Deamond and Bull shewed cnuse, and after raising some preli-
minary objections, it was agreed between the counsel that the
rule should be argued as in tho case of Meyers, appellant, and
Jokn Wonnacott, respondent. They cited Reyina v. Burnaby, 2
Ld. Raym. 900; Rex v. Justices of Yorkshire, 3 M. & S. 493;
Searlett v. Corporationof York, 13U C.C. P. 161 ; Inre Winsorv.
Dunford, 12 Jur. 629; Jones v. James, 14 L. T. Rep. 424.

Robert 4. Harrison, contra, cited Jones v. Owen, 18 1. J. Q. B.
8; Ampron v. Willey, 19 L. J. C. P. 269; In r¢ Earl of Harring-
ton v. Ramsay, 22 I.. J. Ex. 326; Palcy on Conrictions, 3rd. ed.,
p- 69.

Drarseg, C. J., delivered the judgment of the court.

We have no doubt this conviction must be trested us having been
made under the 37th section of ¢h. 91, The information charged
the appellant with paving committed an assauit on the respondent
by catching hold of him by the collar of his coat and throwing
him down, and prayed that the justice do proceed summarily in
the matter, in pursuance of the statute; sud the appeliant’s
counse! relicson the provisions of the 46th section of the same act.

It is, we think, equally clear that the appeal is under the 117th
scc. of ch. U9 of tho same Consol. Stats., and not under the 1st
sec. of the Consol. Stat. U. C., ch 114, which applies to convic-
tions, &c., in avy matter cognizable by justices of the peace,
tnot being a crime.”  Sce Butt v. Conany, 1 B. & B. 174,

The appeal then is given to any person who thinks himself ag-
grieved by & summary decision, who, 1st, gives a certain notice,
and, 20d, either remains in custody until the scssions, or enters
into a recoguizance with two safficient sureties, before a justice
of the peace, conditioned personsily to appear at the scssions
and try the appeal, and to abide the judgment of the court there-
upon, and to pay such costs as shsll be by the court awarded.

It is not agserted that the appellant was either in custody or
that he entered into a recognizance, but for the appellant it is
suggested that no proof was given on the part of the respondent
that the appellant was not in castody, snd that nothing appeared
before the Court of Quarter Scssions to shew that he was uot.

The answer to this is so obvious, that if the suggestion had not

been seriously put forward in an athdavit of his professional ad-
viser, we would not have thought the ebjestion worthy of notice
The 1ight to appeal iv giveu on certawn conditions, the atter-
preseating the alteruntive of remaiming in custody or of giving a

recognizance, It is for the party clauning the right to appenl to

bring himsclf within the class of persens so cotitled by the stat- -
ute, aud the appellant has not donc s0.

Then it was urged that the objection had been waived by the
respondent’s counsel asking to delay the hearing of the appeal
from tho first to the second day of tho sesssions. [t we could
ook upon tho objection ax based upon merely technical grounds,
we should feel disposed, if passible. to deny cfiect to it.  But we
do not view it in that light. It strikes at the appellant’s right to
be heard.  He had proved one step towards establishing bis right
of appeal, the other was to be proved. To ask a postponement
uutil the following morning involved no admission on the part of
the r¥spondent of any matter which it was incumbent on the ap-
pellant to establish, ror do we see that it involved any waiver of
such proof. It appears to be the cstablished practice for the
Quarter Sessions to hear appeals on the first day, but there is no
law compelling them to do =0, and many reasons wmight be pre-
sented to that court, which in a particular case would make the
adherence to the practice & harsh and unjust proceeding. In
letting the case stand over, no conditions were imposed; nothing
was said beyond a consent to the application, which appears to
have been made as soon as the notice of appeal was proved. Weo
cannot say that we think the court, if applied to by the appellant,
would or ought to have refused the delay to the respondent except
on the terms tkat it should be adwitted that the appellant had a
right to be heard. We are of opinion this objection fails, and that
the necessity to prove compliance with the condition rested on the
appellant, and failing such proof that his appeal should not bave
been entertained.

We think, therefore, the rule for a prohibition to proceed
further in the matter should be mads absolute.

Rule 2bsolute.

Ix RE CoremaN, CLERK or THE Peack For 7BE CounTy oF HasTiNas.
Quarter Sessions.

Tho court baving granted a prohibition against proceeding further with the ap-
peal, refused o mandamas 1o the clerk of the peacs to certify the non-payaivat
of costs.

Seralde, that tha chairman of the Quarter Sestons cannot make any order of tho
sourt axcept during the sensions, either regular or adjourned.
(Q. B, T. T, 25 Vic))

In this case, Diamond obtained a rule nisi calling upon the
clerk of the peace to shew cause why a peremptory writ of man-
damus should not issue, commanding him to grant a certificato of
non-pzyment of costs of the appeal in which John Wonnncott was
respondent, in pursuance of the order of the chairmen of Quarter
Sessions, as required by Consol. Stats. C., ch. 103, sec. 67.

C. S. DPatterson shewed cause,

Drapsr, C. J —The decision in tho foregoing case necessarily
disposes of this application for a mandamus, which is sought with
a view to further proceedings founded upon the appeal therein
referred to. Having granted a prohibition against procecding,
we capnot by mandamus command ulterior proceedings to be
adopted.

We have observed in the papers before us an order signed by
the judge of the County Court iu his character of chairman of

i the Quarter Sessions, and dated on a day when that court was

noat sitting, during the interval between two Quarter Sessions of
the peace, and not professing to be done at an adjourned session.
Wo are not aware of any uuthority under which the chairmau can
make orders of sessions except during the sessiony, either regular
or adjourned.

Cross v. WATERHOUSE.

WOats=0 L AL sres 323,028

Where in an a tion for falee imprisanment the plantifl ottained & verdict for 1«
and no certifionte el i, that as ha wan entitied to no cowts, defeadant cauld
not, under the JuSth section of 1ho C, I T A, met'off or rocuver bis costs

agatust o,
(Q.B,T.T., 2 Vic.)

In this case i C. Comeran, Q. C., obtained a rule nusi calling
upon the plaintiff to shew cause why an order of the learncd
Uhief Justice of thiv caurt, made on the 12th of April last in this
cause, should not be rescinded and ect aside, on the grannd that
tho defendant was entitled to his ¢ests in this action, and t¢ have
cxccution therefor. and the «aid order ought thcerefare not to have
been made, and why the plaintiff ghould not pay the costs of the
application



