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was ilhere X. was upon trial for burglary, the prosecutor of-
feree K. d r-p,.afession in evidence and it was objected to on the
ground that 'threats were used in obtaining it. The prosecutor
called the officer, who denied the charge. The deifence then
offered five witnesses, but the court refused to hear them and
admitted the confession.

Whenever the defence objecta to the admissibility of the con-
fession, it is the duty of the court to determine the question from
the evidence of thp case before the confession can be admitted.
Thus, on defencee's objection that the confession was not volun-
tary, the Court refused defendant leave to muake such prelimin-
ary examination until after the examination in chief had been
coneluded and the confession given to the jury. The verdict of
the jury was reversed on the ground that suchi a ruling was
error.

It is sometimes said that even when a confession is admitted
the jury may stili rejeet it if it appears flot voluntary, but, ae-
cording to tlic principles of the law, that view is based on a mis-
taken idea, for the jury have nothing to do with the prelimin-
ary question of a ç,,nfessioni's admissibility, and if it 18 adini ted
they -may reject it, flot because it w'as involuntary, but beeause
they do flot believe it.

In dctermining the question of the voluntariness of a con-
fession, the humane doctrine deinands that the judge should
týake into consideratiun the age, condition, situation und char-
acter cf the prisoner and the various surrounding circuinstances,
because, for exaxnple, language sufflicient to overcoine the inid
of one may have no effeet upon the mind of another. The courts
are rather loose on the question of admitting confessioné, and
vcry frequently allow a confession to go to the jury with in-
structions to disregard it, they believe it invop4untary. As I be-
fore mernarked, this is based on a mieapprehiension of the law
and, in my judgment, very prejudicial to tlie defendant, ai-
thougli the prevailing doctrine is, that even if a confession is
admitted, it eau he stricken from the record by the court, if,
after its admission, he flnds that it was flot voluntary. But how

- -- -1,M


