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erroneous declaration that the words "pro-
perty" and "civil rights" were used in the
statute of 1774 in the largest sense possible,
and they erroneously assumed that the samne
words in section 92 of the British North
America Act should receive the widest possible
interpretation.

In this complacent manner, they established
for ail time the widest possible interpretation
of the term "praperty and civil rights in the
province," whereas, if the judicial committee
had read the address of the Attorney General
Thurlow, afterward Lord Chancellor Thurlow,
in the flouse of Commons at Westminster, or
had read the evidence of Governor Carleton,
Francis Maseres. former attorney general of
Quebec, William Hey, Chief Justice of Quebec,
and athers given before the flouse of Com-
mons sitting in cammittee upon the Qiiebec
bill of 1774, no such decision could passibly
have been given. And sa it happened that
the original intention of the fr-amers of the
British North America Act was frustrated and
set at naughit by carelesslv considered
decisions.

1 have time to indicate only one other
radical departure from the purpose and intent
of the framers of the original act, although
many othors mighit ho citcd(. In drafting sec-
tion 91 of the British North America Art tho
framers of that nct had before them section
8, paragraph 3 of article i of the constitution
of the United States of America, which, deal-
ing with the powers of congress. reads:

To regulate coinmerce with forcign nati,
and among the several states, an(1 with Indian
tribes.

The Canadian draftsmen were nlot content
with the restricted terms of that paragraph
of the constitution of the United States.
whjch had then been under review and broadly
interpreted and applied by the supreme court
of the noighbouring republic for nearly a
century before the British North America
Act was drafted. The Canadian draftsmen
insisted upon vesting in parliament the author-
ity to regulate "trade" as wvell as "com-
merce," withaut any restriction, and with-
out differentiating between foreign trade and
commerce, and domestic or interprovincial
trade and commerce.

Section 91 of the British North America
Act 1867, as then drafted and enacted, cantains
the following:

It is hereby deciared that (notwithstanding
anything in this act) the exclusive legisiative
authority of the parliamnent of Canada extends
ta aIl matters caming within the classes of
subjects next hereinafter enumerated; that is
ta say:...

2. The regulation of trade and commerce.
[Mr'. Cahan.]

It would be difficult to frame a more
precise and concise clause respecting trade
and commerce. The legisiative authority
thereby vested in the parliament of Canada
was not only declared to he "exclusive" but
it was declared ta be exclusive, "notwith-
standing anything in this act."

In the language then in vague, "trade" in-
cludied every mechanical or mercantile em-
pînyment in which a persan might engage
for procuring subsistence or for profit. "Trade"
did not apply to or include the learned pro-
fessions, or to the liberal arts which were
concerned with ail branches of academic learn-
ing, or to, agriculture. in s0 far as agriculture
wvas concerned with the cultivation of the
earth for the production of vegetable life.
But "trade", in the parlance of that day, did
meclude the purchase, sale or exehange of
commodities of ahl kinds, including the pro-
(blets of agriculture as well as the produets
of every otber productive activ ity, and par-
ticularly the produots of every organized
trade or business, whethcr such tradîe wvas
forcign iraule or domestic or home trade,
whet ber ~voeuo trade or retail trade,
whbethor involviug sales in largo quantities
or in smnall parcols.

Commerce thon connotedl morehandise of
e~eykind and description in the large and

general senso. and included the exclhange or
sale of goods, wares and produets of ail
trades, and commercial intercaurse, by way of
trade and traffie. in ail its branches. Trade
and commerce, under thon existing conditions,
connoted a continuaus flow f rom primary
production, throughi the variaus stages of
transportation and distribution, until the pro-
duot reached the consumer, cither at home
or ahroad.

Eleven years after the British North
America Act was enacted. Mr. Justice Strang,
of the Supreme Court of Canada, admittedly
anc of the ablest members of that court,
(2 S.C.C. 104) said:

That the regulation of trade and commerce
in the provinces, domiestic an(i internai, as well
as foreigu and external, are, by the British
North America Act, exciusiveiy conferred upon
the parliainent of the (daminion, calis for no
demonstration, for the language of the act is
explicit.

In 1880 the judicial committee (7 Appeal
Cases, 96) remarked that:

The words "regulatian of trade and commerce"
in their uniimited sense are sufficiently ivide
if uncontrolied by the context an(i ather parts
of the act, ta include every regulation of trade
ranging fram paliticai arrangements in regard
ta foreign gavernments, requiring the sanction
of parliament, down ta minute ruies for regu-
lating particular trades.


