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M-ERDITH, (IXJ.O., read a judgment in whlcli he said that he

agreed with the conclusions, botli of fact and law, of flic trial
Judge, and had liffle to add.

If was argucd for the appellant that sufficufn weight was
not given to the testimony of tlic solicitor lu whose office the
agreement was prcpared; but there was a cafegorical denial by
the respondent (evidence, p. 158) of a stafement attributed to
hîm by the solicitor.

It was guggested upon the argument that the action was nof
properly constituted; but,' in the opinion of thie Chief Justice,
neither Poster, tlic mortgagce, nor Mountjoy, f0 whom he con-
veyed, was a necessary party to the action. Poster, unless the
final order of foreclosure ln a prevîous action stands, is only
a prior mortgagec; and, if if stands, lie is the absolute owncr
of the land. In the latter case, upon a reference as to'titie, the
resuif will bc th-at'if must lie reporfcd that tlic appellant cannot
make t itie, and this action wlll be fruitless as to the dlaim for
speci ic performance. Miountjoy took by bis convcyance wliaf-
ever intcrcst Poster liad, and sitands'lu bis position. If the
final order of foreclosixre if; set aside, bis position will be tliat
of prior mortgagcc; and, if flic foreelosure stands, it may be
that lie will be thxe owncr of flic land, and flic judgmenf for
specifie performance fruiflcss. He lias no infcresf in flic land
cxccpt fliat which lic acquired by flic eonveyance from Poster,
no0 convtyance liaving been made f0 hlm by flic appellant. If lie
lias any agreement witli tlie appelant for flic purcliase of thc
land fromblim, of whidli there is no evidence, if must have been
entcred info, affer flic regfistration of fthc lis pendons; and, as
lie acquired fliat interest pendent c lite, lie îs nof a nccmsary
parfy f0 flic action.

Theappeal. sliould be dismisscd wifli costa.

MMe,ÂImN, J.A., eonenrrcd.

MÀOEE, J.A., said that flic agreemient was onc which should
be specifically pcrformcd. As fixe juadgment fe fliat cifeef would
enable flic respondent to malte application f0 open up flic final
order in flic foreclosure action, flic learrned Judge cxprcsd no
opinion as to fihe eessityv or propriety of liaviug Poster or
Mountjoy before flic Court as a part y f0 this action, as baving
aequired, before fhls action was begun, fthc vendor 's tifle.

HIODGINs, J.A., cncurrcd.
Appeal dismissed with costs.


