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was not even argued by counsel that there was negigeni
flot having a man in charge of the brake before the cai
eut loose. There is no evidence to support either view-t]
was negligenee or that it would net have been negligence to
a mani in charge of the brake-and what evidence there
altogether against the idea that, if there had been a mý
charge of the brake, it wouid have had any effect whateve:
the signal to the engine-driver eould not have preventi
through his stopping by means of his brake, it follows,
matter of course, that the other man could not have st(
the car-it would. have taken longer probably. Then 1 1
also, thàt there was ne evidence.whatever te support th
swer to the sixth question. There wvas nothing that could
been donc, upon the evidence-with the appliances that
there at ail events-to have stopped the car in time to
prevented the accident after it was seen that the man was
ping on te this traek upen whieh the shunting train was.

Counsel upen the appeal before us urged that, by reaa
the form of the 6th question, the jury might have thoughl
they wvere preeludcd froin finding negligence of the defen
before the deceased started fer the track No. 3, It is
that this is not so--the jury have.found negligence of th
fendants before this point of time--and it is equally cleai
the trial Judge is right in eonfining ail questions of " ultin
negligence to the time from which the -defendants or thei:
vants cenid have antieipated any danger-an«y negligenc
fore that turne must be negligence covered by questions 1,
and 2.

It is aise, plain that nothing appears ini the evidence ju
ing the answer o! the jury to question No. 6, or indeed te
tion No. 2. But, in any event, the answer te question 2
clades a finding ef any other negligence than that specif
found;i it is net necessary to give authority for such a thoroi
established proposition. The jury then have feund agaiw
plaintiff upon whether the absence o! the whistling, etc., *~
the accident; and, even were the statntory duty tc whiai
be held te exist under the cireumstanees, the jury have 1
it immaterial that such duty (if any) was flot fulfilled.

It must be plain that the uxifortunate man's own want c
most ordinary care centributed te the accident.

1 think the motion must be refused, and with costs, if g

BRITTON, J., gave reasons in writing for the saine coneli

FALCONBRIDOE, C.J., agreed that the appeai should bt
mnissed with cests.


