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proA~~Dipgef4dSMattrSof practace- W7,en vrit

Whére, on anapleiéO for a writ of prohibition, thé ques-
tion of J ilâïiéttôf depeftded on a quellôn of féci ce-
,érelng wbiéh the ,llUarito were omtrsdictPry, and thé
putka »d no désire te déclaré in a probibltlý,n, a certi#-
caté of thé learnéd ji dge as to the fact was held te goveru,
&,Bd It showtng all facts necésiary to tnstain 3nrlédictn,
the Igninons for prohibition vas dischargéd wlth coatis.

Sqensle, thé writ of trohibltlonwgl not lie in regard to mnat-
tér@ of practice ln an Ifutrior court.

Qmore, the affet of an application te the Inférior, court for
thé relief aftérwards sought to hé obtalnéd In an applica-
tion te a judgé oi astperor court fora writ of prohibition.

[Chambérs, 1866.]

This vas a sunimons calling on Mr. Clarke and
the judge of the County Court cf thé ýUnited
Counties cf. 1uron andi Bruce te seé cause vhy
a vrit cf prohibition ehould nlot issue te restrain
the jutige frein granting his certificate for full
coste to be allowed te Mr. Clarke in two actions
pending in the Couaty Court, or to restrain
the judgé or clerk frein tazing any greater
cosîs than 'would have been allowéd had the
notions ben brought lq the Division Court, or
frein issuing executions for s-ny suoh cos, and
with ach directions and comnido s n"cessry
to put the parties in, the saine position as they
would bave been had no such certificates beeu
givea.

Mr. Clarke, aen attorney, brought two actionis
iu the Ccunty court ou separat. bille cf ceéto.
He recovered lu both, but the amount recovered
vas within thé juriedicticu cf the Division Court,
because thé amounts cf the verdicts veré i,éduced
by a taxation of Mr. Clarke's bille, which wére
taxed lu one cf thé superior courts. Thése ver-
dicts wéré réndéréd at the sittings cf thé County
Court on thé I8th Dec., 1865, and thé parties,
plaintiff and défendant, différéd matérially as te
vhat teok placé in thé Ct-unty. Court in regard
to thé court being nseéd for a certi6oesté foer
County Court cosîs.

Thé plaintlifse posltivély assértéti that applica-
tions for certificates for coste *eré mnade in court
after verdict and beforé thé trial cf any othér
cause, while the défendant's counÉel swore hé
vas in court at thé trial of hoth suite andi ré-
inainedti li its adjourninént for that dey, anci no
certificalé for ceste in eithér casé wae asked for
or obtainéd during thé limé he remained theré.
Thé plaintiffà swore that ini accordauce vith thé
application maode. in dourt hé s-ftervards appliéti
te thé judge and gel thé certificaté' signed by
hlm.

Summonsés ver. ta4en out by defençiant le
met asidé thèe cértificates, sud vere disohargeti
by thé jutige cf thé county court.P

The judge cf.- thé ooustY court fornisiiet a
certificate cf thé prt@eédiKlgs, vnich vit e worn
to as being in hie handwriting, and was te the
éffect that -"immediatély eSter thé Verdicts weré
rendéred, applications were mnade iu thé usuel
vay for certificatés for fuîl coste if nécessary,
(thé jury béing out in one case irben thé matter
vas naxnéd) ; that aftérwards, ini purBua»ee of
thé applications, thé certificates weré granted,
and that aftérvards a surnmons vas ebtained in
esch case, te shew causé why thé cértificates
should net bé sel aside, which suumeonses vweré

tilschargéd. plaintiff aflérwartis entered judg-
ment and issuéti exécution."
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Robert.A. Harrison (Clarkce vith hum) sheveti
causé and arguéti, that thé décision of the j udge
as te full co2s vas a matter cf practice; that
ne prohibition voulti lié to regulaté thé practicé
cf an inférior court; that thé affidavits were
contradictory a te whethér or net certifloates
véré properly xnoved; that in such case thé
judge's certificaté cf thé facte should govern;
that hie décision en an application to set aside
thé cértificalés vas final ; that no appeal can be
directly or indiréclly had from thé décision of P-
couoty judgé on a point cf practice ; that his
décision hati béés actéti upon, andi thé acte done
béfore this application, vhich, il vas soughl bY
thie application te restrain, aud thé epplicatiti»
théreforé under any ciroumatancée toc late.

D. M(cMichael (Chadwick vith hiru) supporteti
thé sumon an- t ---- argueti, that thé judge had no
jurisdiction te grant thé certificates, unlese thé
application for Ihein were madie i mmediatelY
after thé verdicts ; that il sufficiéntly appénred
on thé papers filéti, thé application vas net matde
tilt e.ftrvards; that the jutige, undér thèse cir-
cumatances, hati ne power or authcrily te gralnt

thé certificales, and the question rased va8 nét

one cf practîcé but cf juriediction, andi where
théré le an excess cf jsarisdicticn, there is power
in thé Superior Court te prohibit thé exercice of
jgrisdiction, oves aftér its éxercisé bas been, as
in thèsge cases, atteroptéti.

DEARài, C. 3. - I undératanti thé partieS
désiré that 1 shouli nlot direct thé applicant te
déclaré in prohibition, vhicb, whén, thé facto are,
ini dispute, is thé usuel course.

I shaîl net: therefore refer te the affiavits,
vhich are contradictory, but act spcn thé judgé'5
cértificaté, *hich assumés that thé application for
thé certificatés wéré made in propér lime; if se,
thé judge ie thé autherity te grant or withbld,
and hé lias grantcd thé cérlificatés.

I do net, however, vish te hé underetooti as
intimaling an opinion that thé granting or witlV
holding is anytbing but a malter of practicé.
vith regard te which, i. e., as a malter of practcdé
1 amn êatisfied thé vrit vould not lie, for if il weré
etherwisé a party could, os a motion for n pro-
hibition, virtually gel an appeal.froni thé decisioti
of the Superlor Court on maltera which~ by the
statute, ne appeat le given.J

By xno'ing thé court belows t., set oside t11e
cerlifloate, thé défendant may havé préjudiced hig
right if ethérwise goond. Seo Staitibank v. Br-d-
sae, 10 Ba. 349 ; Roberts v. Hveih t/, 3 M. &i W.-
120. Sée allo. 2 Inst. 601, 602,,819; DarbY/v.
Ces, 1 T. I. 662; Full v. Rsstchine, CtuwP-
42 4; Duterea v. Robgon, 1 H. Bi1. 100 : t7rif'"'
vs. Stevens, 1 Chit. PL 196; Cé,-#l.ke v. tP4
dorcia, 2 T. R. 478; Argy~le v. iut, Btr. 187;
In ré Birch, 16 C. B. 743, .Mosop v. GrWa
Nort/uern R. Co., 16 C. B. 6s8o; Great Nosiiiro
R. Co. v. Mo8eep, 17 C. B. 180; Carter v. 'iý
4 91. & B. 6ÇI6.
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