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NOTES 0F CANADIAN CASES. [Ct. Ap.

formed the services which were to form the
consideration for it; if the plaintiff succeeded
in estabiishing the- agreement, and perfor-
mance, the taking of an account would neces-
sariiy foiiow.

The defendant had aiso fiied a counter-
dlaim, as to whjch there was no question that
it would be proper to direct a reference, either
to arbitration or to an officiai referee. Two
days after the commencement of the action
the defendant's soliciÉor wrote, suggesting that
ail accounts between the parties shouid be
settled by arbitration. The plaintiff subse-
quently made a motion to refer to an officiai
referee under sec. 48, and the defendant also
served a notice of motion to refer to a named
arbitrator, or to soine other arbitrator to be
named by the court. The affidavit filed in
support of the defendant's motion stated the
belief of the defendant that the whoie matter
couid be settied by a reference back to the
court, by reference to an arbitrator who wouid
have authority to decide as to the validity of
,the aiieged agreement.

Held, that the real contest between the
parties was as to the individuai to whom the
reference shouid be made; for the difference
ibetween a compuisory reference of the whole
action to arbitration, and a reference of ail the
*issues of fact in the action to a referee, was
ini this case not important ; and the discretion
,exercised by WILSON, C.j., in referring the
action to a referee, without the consent of the
defendant, shouid not be interfered with.

MCKENNA V. McNAMEE.

Coi tract-Destruction of subject matter olf contract
by vis major.

Where an executory contract is entered into
respecting property or goods, if the subject
matter be destroyed by the act of God or vis
»A"jor over which neither party bas any con-
trol and without either party's defauit, the
parties are relieved.

The defendants, who had had a contract
with the government of B. C. for the perfor-
mance of a public work, but bad forfeited it
after a part of the work had been done, agreed
with tbe plaintiffs that the latter sbouid do
the remainder of the work under the contract,
.and should receive ninety per cent. of the

amount of every estimate issued tili the con"
pletion of the work. The written instrument
embodying the agreement referred to the COfl)
tract as an existing one, but the fact was, as
was fuliy known by ail the parties, that at the
time of making the agreement the contract Uad
been forfeited, and the government had takenl
possession of the works. No advantage was
taken by the defendants; the plaintiffs had
examined the contract with the governmiet,
and understood as well as the defendants the
éxact position of affairs, but ahi trusted in the
possession of certain influence by which they
hoped to get back the contract and resufle
work upon it.

Held, affirming the judgment of the Queefl'9
Bench Division (not reported), that the failure
to obtain a restoration of the contract de'
stroyed the whole consideration for eacb
party's agreement or undertaking.

WOODRUFF V. McLENNAN.

Practice-Foreign judgment, aclion on-Evdffiee
-Fraud.

In an action upon a foreign judgment tbe
defence was that tUe plaintiff fraudulenltY
misied the foreign court by swearing towhat
was untrue to his knowledge at the trial of the
original action. The matter in dispute was e
dlaim for extra services in Uauling iogs for a
greater distance than required by a contract
between the plaintiff and defendants, and the
contest was upon the question whether the
services were, or were not, within the teris O
the contract. On this' question the evidenice
of the plaintiff and of one of the defendaIt,
and of other witnesses, was given at the^ tris
in the foreign court, the contract and certafl
letters were put in, and the judge's charge tO
the jury shewed that the whole evidence wveL
clearly, brougit, to the attention of the court.
The verdict in the foreign court was in favour
of the plaintiff, but it was now sought to
establish the falsehood of the plaintiff's evil
dence with respect to the extra services-

Held, affirming the judgment of the COIIIlOf
Pleas D~ivision (BURTON, J. A., dissenting) that
evidence under the defence was properlY re-
jected at the trial, for what the defendants
proposed to do was to try over agaili the verY
question which. was in issue in the original
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