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in ail those cases in which the facts proved at the retrial, and pre-
sented on tic subsequent appeal, are materially different from
those proved at the first trial and presented on the first appeal
and on which the decision was founded: e.g., where on the re-
trial after remand thc issues were changed and inuch af the cxi-
dence adrnitted on thc first trial was cxcluded on the retrial. in
which case the decision of the appellate court on the first appeal
is flot the law of the case on the second appeal.

The rmie of tlic law of tlie case <loca fot applv in al] its force to
inferior appellate courts, and1 lîcce a decision of a district court
of appc:îI, or <thcr interniediatc ajîpellate court, is îîot thic Iaw cf
the case on appeal to tlic supernîe court or other higher court of
appeal: it is hindhng mî the trial court and othcr inferior courts,
onl V.

. n a California ca~.wbere the cause lîad heen appealcd to flic
district court cf appeal, was remnded<c( for a retrial, again appeahed
to the district court cf :îppeal, and t:aken froin there to the supreille
court, t lie latter court 11(1(1 th:ît t lie decision cf the dist rict court
of appeal on1 tl(e first appeal iwas not the law of flic case cii a
subsequent appeal to thew suprenie court. Amnong ot ber intcrezýt-

ing thinigs flic (aliforia Suprem!e ( 'o!.rt say: *Appellatc's con-
tentiîon is that tupon the former appeal th ievi<lcnce thlen mid tlivre

before the appell:aie court ivas rcviewcd and declared fo be suffî-
dient lu sustain vvrtaiii findings; t bat 111)01 the sanie evi(le

the trial court agaiii niade thle saine hndiigs, when iii point cf la1%
it slioul bave beni cnt rolled iii ifs determination îîpcn thlese

matters by dlie tterances of tflic ap'laeCourt iii <iscîîssing tlbu
evidence upon the formier appeal. I n thilus the appellant muis-
takcnill se<k5 îîwarrantably to extend Il1w doctrine of th1e law iii

the mcas. 11v do ctrine of tlie lnw cf the case presu)l)(ses error
mn the cîîîlncîa:iil o f a priîiciple of law~ applicable t o thle facis of
a case îîndeu' revicîv liv an appellate t ribunîal. It j)resilpp>ses

error I wcause, if thle g<riný(iiig prinil of law liad lieî correctl «v
dcclared(, thlere w<>îld be no' 1 occasion~ forn thle inute<rv~enîtio n cf file
dloctrine. 'Plie sole reasmn for thle exist ence cf the doctrnîxe is t lîît

the court, haviing aîcîcela noie cf law applicable tIo a ret na1

of facts, botl) parties îîpon thlat net rial are assu nie<I to lmavc coii-

CANADA LAW JOURNAL.


