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The defendant pleaded theit the former suit and
decree iii this court-wbich the pies avered were
mnade after testimony was taken on both aides,
sud the case heard on its monits sud argued V~
counsel-were a bar to the present bill. This
was determined by the court belcw to be se; and
the mandate of tbis court being filed, the cern-
plainant moyed for leave to discontinue the suit,
or that tbe bill be dismissel without prejudice.
But thea court refused leave, and disniissed the
bill, no words being put ira the decree that showed
that the dismissal was other thau an absolute
oue. Appeal here accordingly.

The questions which the appellant, now sought
te raise were:

1. Whether the decree of dismissal simply Was
a bar to a new suit?

2 What was the etfect, of au affirmanco by sa
equally divided court ?

Boyce, for the appellaut, contended:
1. that the decree in the first suit, being sirnplY

oue of diarnissal, did net prevent the filing of a
new bill in another court, or even in the samne
court.,

2. That au sifirmance by an equally divided
court amounted to nothing; that this court, upen
appeal, mnust "1determine much appeal,"I and that
a decree by a divided court was net a compliance
with the act of Congress. It was Rn abdication
of the appellate power, and, in effect, imparted
the power to the Circuit Court.

Merwin aud Storrow, contra, considering the
first point made plainly untenable, were proceed-
ing to the second, when they were stopped t'Y
the court, GnRIE, J., referring them te a note of
the late Horace Binney Wallace, Esq., of Phila-
delphia, appended to the case cf Kreba v.Th
Carlisle Banke, as to the effeet (2 Wallace, Jr., 49)
of au afirmance of judgruent by an equally divi-
ded court, vwhich ho said was "clear aud atis-
factory.",

Mr. Justice FiEL»T delivered tho opinion cf the
court, deciding that the decreo dismissing the
bill in the former suit in tho Circuit Court cf the
United States, boing absolute in its termas, was
an adjudication cf the merits of the ccntreversy,
aud coustituted a bar te any furtbor litigation cf
tbe snmo subject between the saine parties.-
Arnerican Law Times.

CORRESPONDENCE.

The Divi8ion Court Amending Adct of 1869
and the apecial rUlea 3 u8t made.

Te THE EDITeuS OF TUE LocAL COURS' GAZETTE.
GENTLFMEN,-Sometime since-you inserted

a letter of muine (see March Ne. cf Gazette),
signed "lLex," in which seme remarks (in ex-
,tenso), *ere made on the Garuishee clauses cf
this new Act, and in which I ventured te ex-
press an opinien that, under the second section
of the Act, clerks slieuld net and had net legal

e power te sigu judgment in cases coming within
the meaning cf that section, until the returu
day of the sumMÂps ; that is, the Court-day,
or within one menth after. In your remarks

at the end cf the article, you were pleased te
mention that you did net agree with what I
said in ail respects, by which I suppesed yeu
disseuted frem this view cf the case. Iu your
fellowing number, however, (see April No.),
you seemed te think the construction cf this
second section weuld, or xnight bear rny con-
struction, and yen further remarked, that the
Board cf County Judges would set this doubt
at rest by the way in which they would frame
special ruies or forms, in May last. I had an
eppertunity cf conversing with the legal gen-
tleman, who, was in fact the author cf the
whole Act framed under the directions cf the
Government, and asked him what was in hig
mind the meaning cf the word Ilreturn-day I
nd what was the intention cf the Legi8lature
in his opinion; and ho agreed with my view
of the law-that is, that the- return-day meant
the court-day. But as that matter may be,
fer the time, supposed te be set at rest by the
uew rules, without any further reniarks on it,
I wilI just for a moment refer te them. Sup-
pesing, my original view correct, that a clerlc
ceuld net legally sigu a final judgment in a
cause under section two cf this Act until upon
or after the court day; I will next enquire,
dees the Act give the Board cf County Judges
any power to alter the meauing cf the Act in
this respect.?

The two sections cf the new Act (Sections
21 &22), reiating tethe pow'ers cf "lthe Board
cf County Judges"I are in these words:

Il21. The Division Courts Aet and this Act
shalh bo read as one Act; and the powers con-
ferred on jridges under the sixty-third section
cf the said Act as amended by this Act, shall
extend to the making andframing from time
to time, of rulei and forma fer the said Diviý
sien Courts under the new Act, and te altering
sud amending the samne."

It will be seen that this clause dees not siter
the law (if it be as 1 say), requiring clerks to
sign judgment on the return-day. The Board
is not by this section vested'with that power,
nor by the original Act referred te therein.
"The power cf malcing and framing rul
and forma"I would net extend te, altering tire
intention cf the law-makers. For instance,
the Judges could not ruake a mule sayiug,
sumnmons should ho served only five days bO-
for its eturu, or do away with personal service
-where personal service is requimed, nom C8&1

they authorise clemks to sign j udgrnents seenbr
than the law ori-inally ineant they shouidt
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