e

. laps remembering how he had been flouted
should have hesitated some time before e
Darking in a loog and expensive lawi
with one whom he may have considered sup-

' ‘ported by s rich snd powe ful corporation. -

3

”

X, myself, confess I was much struck
'_vlth the singalarity that any mun in his
senses could let $50,000 worth of notes for
@ mining purchuse, with no apparent con-
sideration nioving, go by default withous
appearing, or making any effort to delay the
aacrifice of a valuable inheritance, or to get

something for himself to live on out of the

wreck. ‘ ‘

I'he fact was I had not seen him since the
ohange, and this témporary impression was
swallowed up in the ususl succession of

" judicial duties which diverted attentipn into
other channels, Had the man himself been
before me in accord with the old custom of:
g:nonul inspection in cases of insanity,

ving known him in his bright and active
days, the contrast would have struck-me at
ence, aa it did so many witnesses (who had
known him before) and  immediately have
suggested a mental disorder.as the cause.

"What, however, did not presumably ozcur,
and was not likely to occur to a new pro:
feasional man for the first time emtering on
the case, and - unacquainted with Harper’s

. former life and self. - |

. The plaintiff’s laches, therefore, in such a
wtate would be the laches or misapprehen-
sion of other men, and would not' legally
affect him or his rights,

There were no such laches in any case as
% create an estoppel by conduct, whether
by negligence, waiver or election, irre-
spective of the fact that Harperdrom his
unsoundness could mnot create such an

To me, now better informed, it is notat
all surprising that the Cuurt also should not

have paid more attention to his malady.

The evidence given on the changes that
have taken place in the plaintiffs men'al
eondition, from the accident to the present
day, have never before, I venture to think,
‘been bronght distinctly to. the \ OF,

{evidence of sunity, the onus probands o'n

the defendant. For instance, if iu his lette
Harper stated conclusions the reasons!
ness of which depsnded on the truth of cer
tain allegations of fucts, those faots shouid’
huvs been proved, This was not done in'a
single instance, If an affidavit of his 'is
quoted as & proof of connected thought, evi-
dence should have been given of the part he
took in its preparation, or who sopplied the
‘ideas ; and for llQu purpose the person who
actually framed” it might have been pro-
duced before the jury, which was not done.
‘There was no pioof of its having been even
read over to him, which, in s cond.tion,
would have been especially appropriate.

And then a8 to the shorthand writer’s re-
port as-evidence. When a shorthand writer’s
r?on of his evidence given in another trial
{Huarper v. Cameron) was produced, what
Harper said two sand & lﬂ‘dm after-
wi to show what he had 8aid two and
half years before, that could not beexpected
to have much weight with the jary.

A reporter is too much occupied with his
duty. He has to report all thut is suid by
counsel or witnesses, frequently amid much
heat, repeating the questions or answers, in
different ways, to get at something definite,
He is constantl
make a connected report, to put down coun-
sel’s sensible euenion, which evokes, per-
 hups, ouly n-ong-ylhbio answer, as wit-
‘ness’s own words (atfirmatively or negatively,
as may chanoe) 38 witness’s answer, which,
of course, then reads sensible tco, He has
to wait until some clear result is reached—
a most  difficnlt mental and mechavical
operation, As he said himself, he is too
much occupied to watch also the demeanou;
and manner of the witness in deliveriny

supported by suitable proofs, been §ubmitted
for the serious consideration of apy one of
. the Judges; if once they had, the case
would never have gone further, and this, in
my opinion, a{fords an ample explanation of
thedelay. .~ ; <l
‘I do not dwell on Harper’s own ‘applica-
tion to be declared non compos upon ‘his
own personal sffidavit of his own insknity
{when the evideace of a lunatic of his own
manity is inadmissable, Greendale v. Dare
20, Beav) and the proceediugs’ théreon,
#8 that oan only * bs  tireated ' as
it wes epitomised by the learn.
ed Chicf Justice, °‘ Its strength. was its
'weakness.” Tf it had any eflect atallit
“would, I venfure to think, point rather in
the direction of the non-sanity of the appli
cant. : i 5
.+ . As to the delays in the course taken by
his latest legal pdvisers, they are easily

Had Harper goue, or rather been sent to
them, when the contract was being framed,
or even when the writ was served, as aLy
sane man would have done, it is not a vio-
lent presumption, from the evidence, that
the present proceedings would have been

ered unnecessary. .

It is quite conceivable that Harper, while

advaneing his claims  through his former

advisers, Ferh-pl with the uncon-

soious cunning of his malady, thongh against

* his own interests, concealed, as well as he
_eould, his infirmity.

" »#  Their first introduction ‘fo & serious con-

sideration of the case (after trying to get
time by assignmeni) would mnecessarily be
_ after the conclusion of the contract, when |
' she external signs of his weakness hud pos-
* gibly become not sufficiently apparent to

' ~compel their notice, and th.{ presumably
ran! or at all events inexperience
istory—with no evidence

us hi

). naturaliy have had m iova
to his, sanity ‘without being able
to aét upon ' them, from not possessi: .
 key to it.;“whicﬁ btfl;hf ‘trial o ﬂ;:
patent, until—possibly from some outburst
- of his own {for hé seems, as usual, to have
quarreled with themw) or with or withont
some communications from his medical men,
who now give very positive evidence of the
fact—these doubts at last culminated in the
abortive application to the learned Chief
Justice, which -called forth the pungent

-ebservation I have recorded. LI
~ The evidence at the trial, coupled with
+these considerations fully accounts for the
Japse of time, and the apparent incongrui-
ties, which gave rise to the accusation of
laches from the learned counsel for the de-

fence. :
The foregoing explanation, it appears to
_me, folly h‘armgn also with the more de-
cided conclusions of the jury, acting upon
" fuller knowledge of the unsonudness of the
laintif’s mind, after his accident of the lst
Snly and at and during the period of this
contract and all ite necessary - incidents, an
wmnsonndness according to several respecta-
. ble wimulel——hsvinguthe best opportunity
of knowing—which continued up to the
smaenc day. These considerations make it
iffieult to resist  the conclusion that al-
though ever since his accident he has not
been of sound mind, he has had just enough
gleams of sense to be able, though: only tor

ssing tl

a time, to conceal the full extent of his ab- P

beration from his former professional ‘men.
Had they been placed in the box we should
probably have had interesting information
on this point. e By !

The defendant’s counsel referred to ‘ the
affidavit sworn by Harper on his application
in chambers to set aside the judgment as a
proof of his sanity, and an instance of his
eollected thought. Bat Harper (however
imperfectly they were framed), had to bri
forth reasons foc his application, and if the

y:concerned’in the preparation of it had

n produced by defendant ‘in  court, he

bngly would have given a statement of
is opinion of what Harper’s sanity was.

If defendant really brought it forward as
an indication of ssnity, that is a

two-edged sword, as it wounld ', have]

_proved ‘most completely the plaintiff’ case.
e frand, the weakness of mind, the de-
fendant’s knowledge of it—and the fotal
want of consideration. But as I said at the
trial, I do not lay much stress on that; for
insanity could not be proved by affidavit—
it is quite sufficient that the decision then,
which was a niatter of the judge's-discre-
tion, could not act as an estoppel any more
than ‘spy interlocutory order could have
that effect.

It is & very remarkable fact that the
learned connsel for the defendant did not
produce a single witness from the multitude
of those men in the Upper Country (who
must have known a man : conducting such
extensive business as Harper well for years,
both béfore and after he received hisinjury)
to contradigt or question the evidence of the
men who were exaniined for the plaintiff.

He did not produce one mun  sccquainted
with Harper before hé received the wound,
who was intimate with him before and in-
timate with him after that terrible accident,
to suy he thought Harper was sane. Th
only en he produced to speak to that wer
Cameton, who defranded him, and Mr.
Hollead, with whose evidence I have
already dealt. : i

Defendant’s only remaining evidencs in

3 r's Banity wae

/ support of his theory of H
a m of docn;yentu-y evidence consist-
S * +
‘ i !

| | plaintiff’s

‘his testimony. 8o the demeanor of Harper,
on which every one knows so much depends,
&3 a test «f the value of & witness’s evidence,
especially with a jury. was entirely lost.
The reporter could only remember clearly
one thing : That Harper. broke down and
wept during his examination. Hurper's let-
ters from Culifornia, full of big expectations
—not one of which wus realized ; his ap-
peals for time, which were actuilly pain
tul,when he bad a property which realized at
a sale $200,000 against $132,000 of debr,
if he had been the Thaddeus Harper of old,
this would have been very differently han.
dled by him—all told their tule with the
jury, and instead of producing the effect

sought to he impressed on them by the
counsel for the defence, ended in . their
ul;:?iimons ver lict, Harper was of unsound
mind. - \

., Lhave not. referred at length to any
other evidence for the defence than that ot
the medical witnesses and Mr. Hollund,
-and the general effect of Cameron’s testi-
mony, and the documentary evidence, . be-
cause the remainder chiifly counsisted -of
techpical proofs of matters of record.. Cam-.

examination, as to be of little or no value,
except as against himself; and that of
Timon and Gow, two miners, was of too
-negative and vague a cheracter to- be of use
in considering fraud and 'ivsanity, which
were the chief items for decision. :
The insanity of the plaintiff and the
fraudulent and false representations of the
defendant, which indpced the plaintiff to
give his promissory mnote -for :$50,000,
on the 18th November, 1887, to  the
defendant -afterwards excheng+d while in
 the same state for one note of - $20,000 and
one for $10,000 and four for $5,000 each, pay-
able at twelve months date from 18th  De-
cember, 1887, to the order of the defendant,
 haviog been duly  proved as luid in the
s pleadings, and found by thewJury
| —the next question. which

‘e | for adjudication is  whether (i, pIsinHifF s

estopped from opening up the judgment in

oy Cuameron v. Harper by reason of its having

become res judicaa, and therefore a bar to
ﬂl{ future action. B
think that the law is sufficiently clear
‘that a judgment obtained under the circum-
stances of this case works no estoppel.
We heard during the argument that es-
toppels hud been described by several Judges

a8 oq:o,al. T

That might have been 8o in early days,
when ‘under & otrict construction of the
Common Law Estoppels were at times an
instruwnent of oppression, but under modert
English law, as now administered, they are
the reverse of odious—seeing that under the
doctrine of estoppel it hus been settled that
& subject matter once thorougaly heard and
determined in all its parts by a competent
tribunal, according to law, cannot Te:
vived again, but passes into rem judicagum.
and becomes a perpetual bar.

And as to estoppels, otherwise than by
record, it is but just that the rights between
two parties should be regulated on the basis,
that that is accurate which one person has
induced the other party t» take as the basis
upon which he was to act. ;

" The law by a long series of decisions, very
‘rarely interfered . with by legislation, has
rec gnized the existence and value of estop-

els.
4t Unless,” (says Lord Bramwell in Linyn
v. The Aeglo-American Telegraph Co., 5 Q!

B. D.. p. 202) * that were the case I do not
know how the business of life conld go on.”
But 'though estoppals are useful and neces-
sary in certain cases, and much of 1he old
prejudice agiinst them has, on that'ac-
count, disappeared, still they are to be re-
ceived with caution, and gﬁplied ‘with care.

Howell v. Tarte, 10 C. B. N. 8., in the
same direction lays -down  the principle to
the effect that, without adopting the old
maxim that estoppals are odious, it is
enough to say that the doctrine is not to be
;xtendod beyond what there is authority

or. 4
thh the present case we have to deal with
e t: iy 7

Y

he obtained for the present defendant upon
the same cause of action in Cuameron v.
Harper, which has been unreversed as an
r‘l:oppll, and claims that thut is s perpetual

-Now, a man can only be estopped in any

of record, when the subject matter has/been
thoroughly and ' properly sifted and tried
between competent parties, without fraud
or surprise, or other circumstance which
prevents the decision from being a complete
settlement of the matter in diepute, and of
every point which belonged to that subject
calling for judicial determination (Hender-
son v. Henderson, 3 Hare, 115, and cases
there cited), g

In the present case the judgment set
up as an estoppel, and mow sought to be
set aside, was a judgment by defuult
for want of appearance, in short a judgment
ez parte. 1t 'would not, therefore, . pretend
to be a judgment on the merits, and, there-
fore, could not work as an estoppel.

¢ciple that **estoppel mmst be certain to every
extent ; b it may: exclude the truth;
for no one shall be prevented from setting
up the truth, until it is in plain contradio-
tion to his former allegations ‘and acts.”

‘purpose of & judgment for

compelled, in. order to|

which,in a most eloquent address, was

eron’s evidence was so weakened on . cross- |

te itscll

dgnient on an issue
ment-on defanlt | for the
a plainti
gives him a ;“gh&vto} ve the sum ad
collected ; b tit has full ¢

)
‘same facié which are now brought forward

duced by him in Cameron v. Harper, and
that, having had his opportunity, and ne-
gleote: it, he cannot now be heard, being

arred. vy R

But Howell v. Tarte, 10C.B., N.8., is
an authority that defendant is not estopped,
by an omission to set up in his first action
the same facts as the defence pleaded in
a second adtion. e

Thus it was never held that a -defendant
is convluded by a judgment by defauls in
an sction for former arrears. Moreover, es-,
toppel does not operate conclusively where
hhedthing averred is consistent with the re-
cord.

Estoppel by record rests on the same
grounds as admissions, & default is not to
be treated as an admission®and a bad ples
is pot an estoppel. 4

And admissions must be voluntary, a
aoint.on which I shall subsequently en-

rge. . :

Io Outram v. Morewood, 3 East. 334,
where the n.ere fuct of a recovery was

luimed as an ppel, it was settled, that
it was not the’ recovery, but the matleral-
leged by the party, and upon which the re-
covery p ds, which tes the estop
pél ; und ‘when it bas been **distinotly ”
{#hich I underastand ‘to mean ecompletely)
put in issue. s

Vice-Chancellor Konight -Bruce, ‘in his
learned: judgment in rrs v, Jackson,
Yonge & Coliyer’s Reports, referring to the
case of Outram v. Morewood, says: *¢We
tind Lord Ellenborough laying it downf in
thut case, that a judgment is final tor iis
own proper purpose and object and no far- |
ther.” In unother part of the same judg
ment the: learned Vice Chancellor  luys
down what is now the law very accurately.
He says: o

“Lord Ellenhorough certainly, and the
Court of King’s Bench, in Outramy v. M

ore-
wood, decided most necurately, 'with refer-:
ence to ‘the pleadings in that action ut
common law, that un allegation on record,
uponiwhich the issue hus been once .taken
aud formed, is, between the parties takiog
it, conclusive according to the finding there-
of, 80 as to estop them respectively from
lisigating that fuct once so tried and found.”
“"The action, however, in Outram v. More-
wood, raised as: to the same property and
for thesame pirpose, the same issue as Wus
raised and tried i the action, the judgment
wherein was pieaded ; and there are (the
learned Judge is speaking before the
Judicature Act) material points of distinc.
tion between the system of £lndibg of "the
English Courts of Common Law and those
of other Courts of Justice. :
“But it is, I think, to be collected that
the rule sgainst re ugitating matter adjuii:
catea is subject generally to this rgstriction
— that, however essential the ‘establichnient
of particular fucts may be to the soundness
of a judicial decision, however it may pro-
ceed on them as estublished, and however
bindiog and co: ive the decision may, as
to its immediate and direct object, be, those
sc's are not ut all necessamly established
conclusively between the parties; and that
either may again litigate them for any
other purpose as to which they may conie in
question—provided the immediate subject
of the decisivn be not attempted to be with-
drawn from its operation, 80 a3 to defeat its
direct objeet. - © b
" This lunitation of the rule appears to me,
‘generally df:puking. to. be ‘consistent with
o ¥

q of estoppal by record..
The defendant here sets up the judgment.

legal proceeding which has become matter

. Taylor, Vol. 1, p. 98, lays d wn the prin- |'

. conv , and now opposed
to anthority.” : 4

Io Evelyn v. Haynes, Lord ‘Mansfield
allowed & ' second action for obetructing &
watercourse to be tried before himon a
®f npot guilty; and where verdict for
plaintiff had been given in another action

obstruction to the same watercourse was
given in evidence. - : Fe

Lord Maunsfield decided there was not
such a determination of right by the former
verdict as the'law considered conclusive,

Howell v. Tarte 10 C.B., already partially
quoted tells us' that, if there had been a
previous action ' between the
parties, founded upon  the = same
ooneb:st, end \byﬂ;:f ugefond;nt, bhad
suffered judgment ault in .that action,
the defendant is mot precluded from set-
ting up in a subsequent uct any def
which he could have pleaded in barof the
former, notwithstanding the defence is in

fession an. id ‘of the sgreement

which is the foundation for the action. In
the same case, 10 C. B., wb find the em-
phatic words, **Nobody ever heard of a
defendant being precluded from setting up
a defence in a seécond action because he did
vot avail himeelf of the opportanity of set-
ting it up in the first action.”

+ In the motion for judgment the learned
counsel for toe defendant cited onbehalf of
his client the case of Williams® v. Richard-
son, 36 L. T., 506, which was a judgment

for defunlt of appearance and was d d

hy ‘the pliintiff to duy might have been ad- | fa

pleali,” Price v

brought against the defendant for avother R

same f

0 | fraud *’) :‘:’3

makes that the grou;
ltif,lthémﬁu f is not'e
by establis ﬁn"fmmo one
ots quite independent of fraud, but which
night themselves create a case under a
totully distinct head of equity from that
which ‘would be applicable to the case of
fraud originally stated.” : i

But *‘a cause of direct and positive frat
of which the lunacy forms one: part or cir-
cumstance is cleurly the subject of equit-
able interference,” which is the case here.
3o thut this'decision is mot against, but in
favor of Harper ; and as, ander the Judica-
ture Act, the principles of equity prevail
would seem to support the mode in which
the plaintiff’s case has been presented to
vhe Court. i ;

In some part of the trial a suggestion was
made that Hurper was estopped from say-
ing there was L0 written assignment frow
Cameron to him of the half interest, by his
signature to the promissory notes—and this
urose from Harper’s connsel "calling atten-
tion to the fact that there was no written
evidence before the Court to show any ac-
tusl assignment of one-balf interest in the
Lightning Lease to Harper from Cameron
for she $50,000. None was producgd,

But in 'this it is not necessary to say more-
than that it was proved thit the notes
were sigoed by him while of unsound mind.
They could not be takeu as admissions to

‘Harper in estoppel, because . admis-
sions must be voluntary, which these con d
uot be without reason to guide the exercise
of the will, and make them so, sad here
that reason’ was absent. -~ - R

" It was advanced by defendwnt’s counsel
en dernier ressort that fraud had mot
really made out in this case ; and that the
jury nad only found ‘“‘no consideration” for
:i l‘x*ee Contract %nd that *‘it was not bona

That is taking as T have shown a very
partial - view of the pleadings, evidence
and findings, ‘and of the Judge’s
charge to the jury, which in one part, page
3 of the shorthand potes of the trial, dis-'
tinotly stated to the jury:

"“Now frand is a thing there which has to
be, and it is alleged in 519 pleadings; and it
is'a thing which has to ge proved; and
proved by the plaintiff. If iun crme . to
the lusion, for i ice, that Harper, at
the time of 1he alleged ‘contract, was incap-
»ble of contracting, from unsoundness of
msiendd‘ n’fnd Cameron knew of it, and of course
used it for bis own purposes, employing
fraud. 1Ifall the evidt?:c?o addaced beyfore
you brings you to that conclusion, your ver-
dict will then be for the pluintiff,” and the
converse was just as fairly put.

It is scarcely possib'e to put the question
of fraud in pluiver words, and the jury

swered them by their findings, which

e a verdict for 1he plaintiff, and, com-
ing ufter the judge's charge, most clearly
was & finding of fraud.

Bat even if only those two things’ were
found, which dcfendaut’s connsel treats as
all findings, there' was no consideration for
the ¢ontract, and that it was not bonafide
‘takemwith the pleadings and the judge’s
charge, that isa finding of frand. Davy v.
Garratt 7 Ch. Div. 489, (after laying down
the law.as I have given it’ with respect to
yhe allegation and proof of frand) says; ‘It
may not be necessary in all cases o use
word fraud. ;Iudeed, in one of the most or-
dinsry cases, it is not necessary. It a
pears to me a p

laintiff*is bound to show dll::‘
tinctly that he means'to ‘allege frand.  If
‘defendant made to Giff representations
 on which he intended  plaintiff to act, and
which representations were untrue and
known to the defendant to be tintrue, that
is freud.”  And that il‘?l»‘me P'":
8

. The learned sl
; n 3. Mac: &
Gord., that fraud and lnuucy must both be
roved to allow the inte:vention of the
Court to afford the desired relief, was of no
use—merely supe: fluous—because inappli-
cable here, where both fraud and Iunacy
have been proved. #
In the argument on the motion for non.
suit, the leading counsel for the plaintiff
{Mr. Richarde) thus spoke of the question of
fraud, in languege in the general bearing,

fuotin the wording, of which I myself
concur— b 3 e
¢ The case is full of fraud from beginnin
to end. Here is & man who has walked og
with $50,000 from this poor unfortuoate
lunatio, and has never given him 5 cents.
forit. 1 am sure there is plenty of evi-
dence of fraud. The whole case is fruud.”

The same 1 for defendant made a
passing reference to the fact that Mr. Harper
had not been medically examined prepara-
tory to the triall If defendant had wished
for such an examination it .woqld not have
been refused. I do not layany stress on
‘the absence of this, but it certainly is not
in defendant’s favor.

But the évidence of the men and the
medical witnesses was of a much more
satisfactory character. All these, each in
own manner, differing in detail, but identi-

a bar. But that is not in point, becuuse
under section 3, Interpleader Act 1831 (1
and 2 W.iv., ¢. 58,8 8), and this was a
decision noder thut Act, a judgment for de-
fault of appearance is created by statute
forever a bar to claimant and all through
him claiming, * It is & case of a statutory
-bar. It required legislation to make it so.
But an ordinary judgment by defunlt like
the present one is not so fettered.

Price & Berrington, 3 Mac. & Gord., 485,
et seq., vited by 1 for .the defendant
against, is (rightly coosidered) in favor of
the plaintiff. It was a. case in 1851 (long
before the Judicature Act of 1873.) -

It wes a bill in 1836 to =eb. aside a con-
veyance in fee execated in 1809, on the
ground of unsoundness of mind, and of fraud
and imposition. ;

The fraud was not established. e
insanity wus. - The position of parties
this: The grantor, previous to conveyance,
settled and = incumbered = the . prop-
erty by a . term of - 1000 years,
b { bad only a life interest in it, his chil:
dren and other parties being entitled sub-
'ject to that interess. ~

The purchaser had dealt with and encum-
bered the property in various ways, s

It was first given in favor ef the plaintiff,
but on appeal the qunestion was whether the
insanity in 1809 envitled those ting
him, or othersinterested in the ' estate to
call upon a Court of Equity in 1836," 27
Years after the tramsaction, to declare the
conveysance void, and order an account.

Now, the position of the parties in the
cnse before me  differed - almost toto  coelo.
from thas ot ‘the parties in the case, Prive
v. Rerrington, for there

“The sale was convenient to Grantor, to
pay off a £600 mortgage. The considera-
tion was fair. - There was no notice of the
iinsanity. No circumstance of fraul was
proven.  There had been an enjoyment of
27 yesrs. There were y arcangements

There can be no certainty to every intent in

by settlement of = the daughter of the pur-

®

¥

cal in subst , described plaintiff’s mental
malady as continning more or less stroogly,
und procucing continuous incapacity, from
the time of the accident up to the present
day. There is no evidence to justify the
presumption of a lucid interval, but the re-
verse. ; i

Of course every man is presumed to be
sane until he is proved to be, or to have
been insane.

Bat insanity, once proved in this case to
have existed, is presumed to countinue until
it is proved to have ceased (Attorney-
General .v. Parather#8, B.C.C.—Pope on
Lunscy 408, snd the numerous cases there
cited), nnd accordingly the burden of proof
attaches to the party ywho alleges a lueid in-
terval on recovery, 3 £

And what the learned counsel who sug-
gests (thomgh merely interjectionally) the
poesibility of a lucid interval, seems to have
torgotten, is, that *‘ the evidence in support
of & lucid interval should be ss strong and
as demonstrative of the fact as when the
‘object of Eroot is to 'establish derange-
ments.” [Attorney-General v. Parather 3,
B.C.C. 443).

He cites Mr. Holland’s evid a8 a

was producing nothing ;

heln:ed with debt to his
pluintively for a little fur-

te, affirmed strenuously that he
¢ fall have 50 much gold out of

uch gold that he shouldn’t
¢ with it, and that he felt
Jing.” If not, his powers of ob.

3 ﬁivdliqn must bave been very pre-oconpied

with other gonsiderations.

It is about this period that Barton, who
was manager at Horsefly, tells vs in his evi-
dence, confirmed by other witnesses, 1hat
the pisintiff bad sent up bags enough to the
mibe to bring down all the gold of Cariboo ;
was angry that they had not bronght ‘more
bage, winding up by buying a cart jto” fetch
down the gold—which wasn’t there; and
any man, not ont of his senses, must. have
known could not possibly have been got out
of an unopened mine, if, instead of |
tably poor, it' hud been ever so rich.  All
-this I have explained before, but the fresh
reference of counsel 1o the years 1886, 1887
und 1888 compels me to  're-state the evi-
dence urplyin to those years. =~

The learned gounsel for the defendant,
who exercised his wonted ingenuity in pick-
ing ovt rections of time to suit his views,
quoted Forestreet Warehouse Co. v. Durant,
10, Q. B. D, 471, to support him in an as-
sumption that, as there was sn absence of a
special findiog of insanity at the time of the
judgment (10th December, 1888) now sought
10 be set aside, he was at liberty to infer ac-
quiesence, as there was no proof of personal
service, and he wished to consider the con-
traot of / r to be like that of  the
druooken man'in Matthew v. Baxter, 5 Eq.
132, as‘svoiduble, nqt void, and, therefore,
might be affirmed. :

gu& here ulso the weight of evidence is
massed against him ; and the jury'in their
i embraced the whole period connected
with the dealings with the $50,000 notes,
drawing the distinction between the con-
traot itself and the transactions with these
notes, which, of necéssity, would include
judgment and execution. . ;

It was distinctly in evidence,and not con-
tradicted, that any recovery to the injury
to the bauin from the kick and other con-
tributory deep-seated maladies combined (it
at all) must of necessity 'be very gradual ;
conld not be sudddp, and, as'all the witness-
es were of opinion, continued more or less
in operation frow the injury up to the pre-
sent time. ; e

ides, Harper having been “already
proved insane, and so found, the onus of
proof of any complete subsequent recovery
during the period now picked out by coun-
sel as not specially included. nominatim io
the finding of the jury, is on the 'detefidunt
(Attorney General v. Parather “ante
and Pope, 408,) aod this was not done. W hat
evidence there was was 'considered by ‘the
jury, and wes decidedly sgainst bim, in this
new theory. Besides, he forgets the fraud.

A dictam in Hall v. Levy, 10 C.P., was
cited by defendant’s * counsel against the
plaintiff, “that when the very same sub-
ject matter has been determined in a pre-
vious action, the plaintiff cannot sue again,
arguing that that was determined in the
judgment of Cameron obtained agaiost Har-
per, which consequently suspended the right
of action, ‘and that a right of action once
suspended is gone for ever.” In other woids,
that judgment is res judicata  If the
le counsel. bad gone a httle farther
he would have found a complete answer to
his own proposition.

In estiwating whether a particular judg-

the | ment by default can form the subject ot

fresh action on the merits on .‘‘the very
same subject matter;” it way be asked what
is the same subject .matter 2. That  is set-
tled by the same,case, which declares that
.to be ** the sume subject matter ” when the
same _evidence i§ necessary to prove the
right of action, L :

_And that is exactly the.case here, where
‘the then defendant is the present plaintiff,
Estoppel is mutnal. T

‘Notwithstanding a judgment has been’
issued for default of appearance, the sub-
jeot matter of that action; viz., the validity
of the contract where fraud and insanity
are al , has not yet been tried, and con-
sequently the  right of action has not yet
been suspended ; to effcct that thé evidence
which is now produced is the evidence
which would bave had to have been brought
forward in that action. And this is the
sufficient reason why  the very seme sub-
ject matter ” is now being tried in the
present case, because it was neither tried
nor determined in the previous action.

One of the learned counsel for the de-
fendant (Mr. Albert McPhillips) in the ar-
gument on the motion for judgment, took
up a somewhat different position from his
leader. 3

It will be remembered that at the open-
ing of the case, Mr. C. Wilsen, for the de-
fendant, laid down the condition as a sin
gua non for the successful conduct of any
uction . against him, that & commission de
lunatico inquirendo should first issue, and
«hat insanity once established, everything
would be made clear.  Every other subse-
quent proceeding would fall to the ground
in due course.

Now, his learned colle?gno changes front,
and hus discovered that the Commission de
lunatico is not so indispensible a prelimin-
ary after all (could it have been in the
light of the emphatic verdict' of Harper’s
insanity, which had then been rendered ?),
but that (insanity or no insinity) plaintiff
was estopped from the first by not having
attacked the record,-the snap judgment in
ques ion at the time.

Now there are several things the learned

 counsel loses sight of in advancing this pro-

position—such for instance as :

1. That it is not a good contention that a

rty can only set aside a judgment b
s:hnlc in one way, namely, by application
to a Judge in Chambers.

2. That Cameron knew at the time of
Harper’s non-saneness.

3. That a judgment by defanlt is no baf.

Yet the learned counsel went oa to argue
that at the time when Harper did attack
that jndgment in Chambers, the presump-
tion must then have been the presamption
of sanity, and that any other construction
would affect all regular practice, where one
served a mensupposed to be sane and it then
was nothing to them he was insane.  And
thas the learned Judge in Chambers in

sanction for this motion, although that has

béen amply disposed of in a previous part

of this judgnien®, and by the jury’s uoeni.
mous conclusion. S
Bat as his dealings with Harper, between
1846 and 1888, ‘are again referred to by the
counsel as un’authority that Harper might
have been of sound mind. it is necessary to |
repeat aguin the effect of evidemce whi
has been slready stated, that this sugges-
sion is distinetly negatived by the medieal
evidence and that of Harper’s intimate

through the years mentioned, down to the
present time, and counsel omits all mention
of the fraud practised on Harper by
Cumeron and ocarried ‘on with the utmost
speed to execution, - :

'Aud, surely, even in the. midst of & novel
‘and exciting up-country trip during one of

those years, Mr. Hollan/i must presumably

friends, who testify to his unsoundness |

dismissing the application must have felt
that Harper, upen whom the onus was then
supposed to lie, bud not made out a suf:
fiicent reagon for = setting it '~ aside,
that the latter - is therefore mow without
dy. This lusion may (he adds) be
hard. Harper may have su a griev-
ous wrong., He does mnot demy that the
decision was not on . the merits.  Bat sub-
stantial right must give way to technical
rule. Everything must bend to that ; and’
80 he would bhave justice itself suffer under
$he Juggernaut of uniformity.
In support of this position he eites Vint
v. Hudspath, 29 Ch. Div.; 322, a case as
far back as 1855, :
There a Court of Appeal refused to hear
a direct appeal from ‘& jadgment in default.
The Court of Appeal admitted they had
Jurisdiction to heay & divect appeal from
such 6 judgmens, *‘but to prevent the Court
of Appeul from being ed” by baving to

ote | would be the proper
wou the d
e | 10 the Court wheuce it ca

‘defendant to

1d g‘ny off all bis debts and | thas

record, to restore gase and
_ The effect of this decision therefore ap-
pears to be: That. while =eserving to the
Jopirt the right and jurisdietion to hear the
appeal, they decided, for the convenience of
particular Court, to refer the case back
10- the orig:nul Court to restore the case
for trial on its meriis there.

There is nothing in this, the defendant’s

own showing, to make it applicable to the
present. case, or to suppnrt 8 of right this
niore recent. contention ¢f the defendant’s,
viz : BRI AR !
_ The fear lest 8 mew precedent for mak-
ing it necessary to examine into every
men’s presumable. saneness before serving
him with process. Yet that, a'ter all, is a
thing which is‘clearly contemplated by the
Supreme Court Rules #s possible and even
necessary undee” the. circumstances of such
a case a8 this, as was most clearly shown by
Mr. Richards in his admirable opening ad-
dress and statenient at the. trial.

Cameron, it was abundantly shown, with
the knowledge  he wus proved  to
bhave of the plaintiff's unsoundness of
mind, was bound to huve taken advantage
of Sopreme Court Rnles 36, 117, 56, 134,
244, sud 357, or such of them as suited the
cuse of a defendant under such | disubility.

But these, for purposes of his own which
are no longer a matter of conj-cture, Cam-
eron avoided callivg into requisition. The
reason of this is self evident. It was im-
perative on him to appear to consider Hur-
per of sound mind ‘and to hurry on legal
-process ;{‘ all l:;‘:'-;dn. and at whatever in-
jury to S wished togeta '
of the ;nmpuod ;plunder, lgt t.heP;:ory,
weak -minded man shuuld tind sonie early
way ot.bringing ous before the court the in-
capacity which this' trial hae now made so
clear. » 4

And counsel’s next. quotation, which he
averred to be be his highest authority, is
not more uppiopreiute. It is Haoffer v.
Allen, L. R., 2 Exoh.

There, a defendunt, after being served
with a writ of summous for a certain debt,
paid the plaintiff £20, a part of the debt,
on account, instead of paying it into the
court to abide the result of ihe action, and
then signed a conf:ssion of the debt,. Upon
execurion issuing under a £ fa for the whole
debt, withont credit being given for the
money he had paid on account, and without
attacking the record, the defendant there
sued the plaintiff for malicious prosecution.

The record was produeed as for the whole
amount, and, of course, being incontiover-
tible, barred the acton, and the defendant
took nothing by his application. It was
against all unalogy and precedent, and he,
of cour:e, was reterred back to the court ot
first instance, vo correct the record before,
if ‘a all, he could proceed for malicious
prosecution.

There the debt, the cause of action, was
doubly admitted, partly by payment on
account and partly by the confession, and
the only question on the merits was the ex-
cess of the amount.

8o this, which was cited as the defend-
ant’s strongest authority, has in reality no
application to the present case, where, in
addition to no trial ou the merits, unsound-
ness of mind, and incapacity known to the
then plaintuff at the time, and deliberate
frand are prominent ingredients’ in the
action, and the object of i& being (not to
open up, but to ses aside the Cameron judg-
ment altegether. i

The present action, moreover, he forgets
is under the Judicature Aect. The above
case does not apply. \ :

Up to this poiut I have contented myself
with giving authorities showing principaily
that a judgment by default of appearande
cannot of itself successfully pleaded in

estoppel ; and what the general 1ule is as to
catoppel TS VORI oF Phatorastnt duy.

e have'now 1o consider it in relation to
the peculiar position'of the plaintiff Har-
per, whom the Jury una voce have declared
to have been of unsound mind at the period
of the contrmet and the transaction of the
$50,000 notes, and whom the evidence gen-
erally has declared to have been more or
less of unsound mind ever since his ac-
cident. Oan this rin& the law speaks with
no uncertain sound. R

Story in his Equity Jurisprudence (242)
tells us that Courts of Equity view with
jealous care dealings with persons non comp-
otes mentis.  There niust be wberrima ~
'and those dealings must be jnse and bene-
ficial to the persons so afflicted. ~Purchases
made from them must be made without
knowledge of their incapacity. 5

Equity will even relicve agsinst acts done,
and contracte made, under the temporary in-
sanity of drunkenness; where procured by
fraud or imposition of the other party.

Molton v, Comroux, 2. Exch., was cited
as an authority aguinst the plaintiff having
the Cameron judgment set aside. ;

That was a ot a person apparently of
sound mind, not known to be other wise, en-
tering into & bona fide cootract, executed
snd completed—where the parties could got
be placed in status quo—and  was gquoted
as an instangs of a contract which cosld
not be set aside.

Bub it'is & precedent not applicable to
the present case) for here Cameron knew
the plaintiff was of unsownd mind, and the
contract has been fouud to bave been not
bonaYde but fraudulent. If either of such
conditions had been developed in the case
under citation the conclusion would have
been exactly the reverse. -

The courts deal with persons not of sane
memory very much as they regard infants.
Pothier on Obligations, ¢ I s. L Art. L,
defines an agr t as the % of two
or more persons to form some engagement,
or rescind or modify an engagement al-
ready made Duorum wvel plurtum in idem
placitum consensus. "

Again, spesking of persons capable or in-

Y | capable of vontracting he-says in'Art. '4:

“The essence of a contract consisting in
consent, it follows that a person must
tapable of giving bis consent, and conse-
quently must have the use of his reason, in
order to be able to eontraet.”

Lord Mansfield considered a lunatic *‘like
an infart,” and described theprivilegewhich
the law gives to person under such disa-
bility, as a shield, not a sword.

In Morton v. Comroux, already guoted,
Pollock, C. B. for the Court, said, ¥ 'The old
rule—no man, can stultify himself ” now is
no donbt relaxed, and nnsoundness of mind
(18 also intoxieation) would now be & good
defence to an action upon a contract, if it
conld be shown that the defendant was not
of capacity to contract and the plaintiff
knew of it.

Dane’ v. Viscountess Kirkwall, C. & P.
679, and Gore v. Gibson, 13 M. & W., 623,
fully supports this doctrine. ;

In the case in 3 Clarke and Finelly (509)
Earl of Brandon v. Becker, Lord Brougham,
while giving the decision 'that the Court of
Chancery had no right to review a decree of
the Court of Exch«quer, and that nothing
less than & Court of Appeal could give re-
dress if such decree {)s erroneons,nudded
that ition is true, but it is equally trne
that p:'fop:s decree hus been obtuined by
fraud it shall avail nothing fqg- or: against
the parties sffocted by it, 10 & prosecusion
of a claim or defence of right, i

These two propositions are undeniably

true; they are recognised i, practice, they

&

L are independent of

esch othe;
stand well togethir, . J9s aad Shoy

That wes the sule stated in the Duchess
of Kujgl_ton’l case, Howell’s State T1rials,
478,479, as dyduoed from all the authorities
in & case, which, baving Leen devided in the
Court of Arches, was conclusive and bind-
ing on all the other Courts, not Courts
where that judgment. was before them on

0 that csse Mr. Solicitor-General
Wedderburn, whom Lord Brougham quoted
in extenso ‘‘ because of the uptness of
his words’—thus summed up the effect of
all the authorities as 10 res judicata : —

“* A sentence is & judicial terminution of
8 causg agitated betweea real parties, upon
which a real interest has beeu settled. In
order to- make a sentence there mu:t be a
real interest, a real argumenr, areal prose-
cution, a real decision.” .

_ Of ull these requsites not one takes place
ina f;audnlent and ]mllnlive suit.. There is
0o judge, no party lirigating, no party de-
fendant, no  real imf.rut,g b:h‘::ha’ into
question,

This rule of estoppel is quoted by Vice-
Chancellor Kuight Bruce in (Barrs v. Jack-
son, L Y. and Coll c.c. 585) and, although "
the judgment in that case was reversed, yes
this rule of estoppel was left untouched, and
is quoted with approval by Chief Justice
Earle, and other eminent judges.

It is especially spplicable to the judg-
ment in Cumeron v. Haiper, for there, there
wus no defendant, no real interest, no real
acgument, and no real decision.

A judgment like the present ohe, taken
ex parte, is at the peril of the parcy who
tukes it. It is not a judgment pronounced
by the court, but the aci of the party con-
ceiving what the judgment of the cours
would be if the othcr party had appeared

If such a judgment, us was signed by
Cameron, had been made sgainst an in-
fant, it would not have bound him, and I
ought to consider this judgmenti againss
Hurper, @ man proved 1o be of wusound

| mind, as if it were & judgment against an

infant.

In the eye of the law’ they are and were
at the time of the contracs, under a similar
disability to contract, aud a contract so
mude is not only voidable but void.

The learned counsel for the defendant
who in eleven days’ trial exhausted every
argument in favor of his client that learning,
long experience and foremsie skill cculd sup-
ply, and left not a single point unemployed
which appeared in any way to furither the
ol:ject ot the defence, contended that the
judgment by default had been sffirmed by
the learned Chief Justice on the application
to set aside, in Chambers ; that his decision
had been confirmed by the Divisional Court,
from whom at that time there was no ap-
peal, and. that \the plaintiff was therefore
out-of Court.

That’s receiver had been appointed at
Canmieron’s instance, sales of all Harper’s
property of all kind had tuken pluce,~bhad
been confirmed by the Court, and the whole
position of parties had been so entirely
changed that, whatever Harper's claims orig-
inally were, however *great his sufferings,
aud however misernble the condition te
which he had been reduced, by no fauls of
his own, in conscquence of this fatal
judgment, matters could never be replaced
10 their original position, he had now no
remedy ‘mg no resource, and Cameron, the
otigin of all this, was now legally entitled
to judgment.

to the ground upon a closer inspcction of the
basis on which it rests.

It will already have been apparent to all
who have followed mny previous observations
on the cases, that the judgment by defauls
upon which every subscquent proceeding im
Chambers has taken place, has been success-
fully attacked, and even if considered,
without.. the - admixture of insanity

or ntal _ upsoundness of  Harper,
G g g e
ab law, was never res judicala, and when
its fraundulent origin was 1 due course of
"law exposed before the' court, its reversal
became imperative ex debite justitie. The
subsequent application in Unambers to set
aside under the circumstances already set
forth in this judgment, eould not give it a
vitality which it did not itself possess, it
was not possible that the learned Chief Jus-
tice should try a case of suggested insanity
.upon affidavit or in Chumbers—and the de-
cision of the Divisional Court which neces-
+arily under these circumstunces as brought
before it, or rather the way in which they
were attempted to be brought before it—
could mnot go any higher than the failing
jadgment itself, or he of higher jores in the
dircetion of res, judicata thun the €hamber
decisions  themselves.  The superstructure
could not he stronger than the foundatien ;
and when that was und:rmined, and fell in,
all that was erected upon it, up to the point
to which I have gone, neccesanily fell with
it. And it is a remarkable instance of the
legal scamen- and patient research of the
learned leader on behalf of the plaintiff and
those who assisted in the preparation of the
case a8 well as of the cross-examining skill
and ability of his learned joaior en thesame
side, that under circumstanees of such great
difficulty, evidence of the best quality and
characler has been collected and arranged in
such sbundance and order, and so elearly
educed, in as complicated and difficult case
a8 has ever been before this court,as to leave
no doub, it is conceived, on an impartial
mind, of the perfect lawfulness of the plain-
tiff’s claim.

And this, simply at law. Bat if, not-
withstanding the conscientious care which
has been taken, in a prolonged and earnest
analysis of all the evilencs of every author-
ity, and eyery . argument adduced
during so  lengthened a , trial, and
the cases. bearicg on  so difficult a
section- of  British jurisprudence as
shat of estoppel anything should have es-
eaped observation and treatment in the fore-
gning remarke; the deficiency will be more
than amply supplied by a consideration of

be |-the disability under which the vufortunate

suitor in this case labored, from his un-
soundness of mind. The additional strength
which this adds to each portion of his case
makes the justice as well as lawfulness of
the pluintiﬂ'l present contenmtion, im my

pinion, simply irresisible, . -

It is true that the situation of parties has
been partially changed. Certainly, it ia not
what it was at the time the alleged contract
was made. Indeed, it mey be ascumed, for

 the purposes of this case, that all Harper's

roperty of every kind has changed bands,
ll:utp:lnz, I take it, need not affect the pre-
sent decisions.
If I understand the pleadings aright, only
Cawmeron’s intevest, the $20,000 of plunder
which he 50 unrighteously obtained, is prac-
tically and immediately affccted by them.
He alone it made defendant in the  action,
and, although the names of other persons
have been so freely used and some were pre-
sent as witnesses throughout the trial, none
have beenr made parties to the suis, conse-
quently no decision can be now made as
against them. Cameron, and Cameron only,
the causa teterrima mali is the object aimed
at in this case.

And I think it will be conceded by any
one who can, without any previous bias, go
carefully through the facts, and the law
which T bave taken paius tojelucidate, that,
as against Cameron, the plaintiff has eon-
clusively proved his case.

_That’ for him, the only one eut of

‘.

But the strength of all this argument falls’
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