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tain allegation» u{ facte, those facts should ex jntrU. make* thet the ground of the prayer fir re- know whet to do with it, end that he felt for trial on ite merits there. Wedderburn^whom Lorf foi'uThanP.'nnt?]

have been proved. This wee not done in a , It ia argu»d by the defendant thet the lief, the plaintiff ie not entitled to e decree like w> titling.” If not, hie powers of ob- There ie nothing in this, the defendant’s in extenso “ because of the*1 autucaiol
single inetenoe. If an affidavit of his is same fact* which are now brought forward by establishing some one or more of the nervation mu,t have been very preoccupied own showing, to make it applicable to the bis worda thus summed un the effect of

uoied as a proof of connected thought, evi- hy the plàlntiff to day might have been ad- facts quite independent of fraud, but which with other considerations. present.case, or to support s of right this all the authorities as to res judicata •—
dance should have been given of the part lie duoed liy him in Cameron v. Harper, and might themselves create a case under a It ia about this period that Barton, who more recent contention of the defendant’s, « A sentence is a judicial lenuiuâtien of 
took in its preparation, or who supplied the that, having had his opportunity, and ne- totally distinct head of equity from that was manager at Horsefly, tells ns in his evi- viz : a cauap agitated between real narties unon
ideas ; and for that purpose the person who gleoted it, he cannot now be heard, being which would be applicable to the case of denoe, confirmed by other witnessee, ihat The fear lest a new precedent for mak- which a real interest has been Milled In
actually framed it might have been pro barred. fraud Originally stated.” the plaintiff had sent up bags enough to the ing it necessary to examine into every order tw make a sentence there meet be a
duced before the jury, which was not done But Howell v. Tarte, 10C.B., NS., is But “a cause of direct and positive fraud mine to Wing down all the gold of Cariboo ; man’s preminable saneness -before serving real interest, a real argument areal nroso- 
There yas no pi oof of ite having been even an authority that defendant is not estopped, of which the lunacy forms one part or oir- was angry that they had not,brought more him with process. Yet that, a'ter all, ie a oution, a real deo'sion " ’ '
read over to him, which, in his coud.tion, hy an omiesinn to set up in hie first action cumstance is dearly the subject of equit- bags, winding up by buying a cart (to fetch thing which is clearly contemplated by the Of all these requsites not one takes nlaoe
would have been especially appropriate. the same facts as the defence pleaded in able interference,” which is the case here, down the gold—which wasn’t there ; and Supreme Court Rules its possible and even in a fraudulent rad collusive suit. There is

And then as to the shorthand writer’s re-1 “ second adtion. " So that this decision is not against, but in any man, not out of his senses, must have necessary under the circumstances of such no judge, no party litigating, no party
port as evidence. When a shorthand writer’s I. Thus it was never held that a Refendant favor of Harper ; and as, under the J udica kuown could not possibly have been got out a case as this, as was moat clearly shown by fendant, no read interest, bAugbt into
report of hie evidènoe given in another trie 11 *• concluded by a judgment by default id tare Act, ihe principles of equity prevail of an unopened mine, if, instead of lamen- Mr. Richards in hie admirable opening ad- question.
Harper v. Cameron) waa produced, what «* «tion for former arrears. Moreover, ea- would aeem to support the mode in which tebly poor, it had been ever so rioh. All drese and statement at the trial. This rale of estoppel iaqaoted by Vioe-

Harper said two and a half years after- toppel does not operate conclusively where the plaintiff’s case has been presented to this I hsve explained before, but the fresh Cameron, it was abundantly shown, with Chancellor Kuight Bruce |i, (Birrs v. Jack-
wards to show ahat he had laid two and e Ithe thing averred is consistent with the re- the Court. reference of counsel to the years 1886, 1887 the knowledge he was proved to son, I. Y. and ColL c.o. 685) and, although
half years before, that could not be expected I e9rd. In some part of the trial a suggestion was rod 1888 compels me to re-state the evi- have of the plaintiff’s unsonndness of the judgment in that ease was reversed, yet
to have lunch weight with the jury. Estoppel by record resta on the same made that Harper was estopped from ssy- donee applying to those years. mind, was bound to have taken advantage this rale of estoppel was left untouched, and

The plaintiff's laches, therefore, in such a A rroorter is too much occuoied with his I ?round* “ admissions, a default is not to mg there was lo written assignment from The leiroed/iounsel for the defendant, of Sopreme Court Rules 36, 117,56,134, is quoted with approval by Chief Justice
•tate would be the leches or misapprehen- duty. He has to report all that is said by I ba Seated as an admission and a bad plea Cameron to him of the half interest, by hie who exeruised nis wonted ingenuity in pick- ‘244, and 357, or such of them as suited the E.rle, and other eminent judges.
•ion of other men, and would not legally counsel or witnessee freouentlv amid much ** ®ot “topP®*- signature to the promissory notes—and this ing out sections of time to suit hie views, case of a defendant under such disability. It ie especially applicable to the judg-
•ffeot him or hie rights. heat repealing the Questions or answers in And admissions must be voluntary, a arose from Harper a counsel calling atten- quoted Forestreet Warehouse Co. v. Durant, But these, for purposes of his own which n.ent in Cameron v. Hai per, for there, there

There were no such laches in any case as different ways to get at something definite I P°'nt on which I shall subsequently en- tien to the fact that there was no written tO, Q. B. D., 471, to support him in an as- are no longer a matter of oonj-cture, Cam- waa no defendant, no real interest, no real
*6 oreste an estoppel by conduct, whether He is constantly compelled in order to lar,<e-„ • .. „ evidence before the Court to show any so- sumption that, as there was an absence of a eron avoided calling into requisition. The argument, and no real decision,
hy negligence, waiver or election, irre- make a connected report to put down conn-1 I™ Outrant v. Morewood, 3 East. 354, tual assignment of one-half interest in the special finding of insanity st the time of the reason of this is self evident. It was im- A judgment like the present one, taken
•peetive of the fact that Harper from his ,epg «enable Question which evokes per- wh?re the n-ere fl*ot of * recovery wes Lightning Lease to Harper from Cameron judgment (10th December, 1888) now sought perative on him to appear to oonsider Bar- etc parte, ie at the peril of the party who
nn soundness could not create such an bans only a monvs'vllabio answer sss wit-1 entoppel, it was settled, that for the 1^0,000. None waa produofd. i o bis set aside, he was at liberty to infer ae- perof sound mind and to hurry on legal takes it. It is not a judgment pronounced
estoppel. ness’s own words f affirmatively or neoa lively 46 *** not the* recovery, but the motieral- Bnt in this it is not necessary to say more quiesence, as there was no proof of personal processat all hazirda, and at whatever in- by the court, bnt the act of the party con-

To me, now better informed, it is notât ,, mav chancel as witness's answer which’ u‘8td by the party, aud upon which the re- than that it was proved thtt the notes service, and he wished to cousider the ooo- jury to Harper, it he wished to gel* penoy ceiving what the judgment of the court
all surprising that the Court also should not of then reads sensible too ’He bas oovely prooeede' wllieh oreat“ ,h« ”t°P were elgped by him while of unsound mind, tract of Harper to be like that of the of the anticipated plunder, lest the poor, would be if the other party had appeared,
bave paid more attention to his malady, to wait until some clear result ie reached— pèl ’ aud wben 46 hel been ‘‘distinctly They could not be taken as admissions to drunken man in Mstthew v. Baxter, 5 Eq. weak-minded man should find some early If such a judgment, as was signed by
The evidence given on the changes that - moat difficult mental and meehauioal H *b4ob 1 "Dderata,ld to me*n «““plstoly) bind Harper in estoppel, because admis 132, as «voidable, nqt void, and, therefore, way ot bringing oat before the eourt the in- Cameron, had be$n made against an in-
have t. ken place in the plaintiffs menai ODeration As he said himself, he is too Pul.m 4Sne‘ „ ^ . , " , ,ionf must be voluntary, which these oou d might be affirmed. capacity which this trial hat now made so faut, it would not have bound hiss, and I
condition, from the accident to the present much occuoied to watch also the demeanou, I Vice-Chancellor Knight Brace, in his not be without reason to guide the exercise But here also the weight of evidence is clear. • ‘ ought to consider this judgment against
day, hsve never before, I venture to think, and manner of the witness In deliveriu, Ilearned judgment in Barra v. Jackson, of the will, aud make them ao, and here massed against him ; and the jury in their And counsel > next. quotation, which he Harper, * man proved to hoof euaound
been brought distinctly to the notice, or, his testimony So the demeanor of Harper I Y°nge A Cullyer’s Reports, referring to the that reason was absent. finding embraced the whole period connected averred to be be his highest authority, ie mind, as if it were a judgment against an
«upported by suitable proofs, been submitted on which everyone knows so much depends! I c.d“ ,cf C*Q!;r,‘im ,_v' Mor[e*00<i. «>•: “We It was advanced by defendant’s counsel with the dealings with the $50,000 noter, not more appropriate. It to Buffer v. infant.
for the serious consideration of anyone of a test if the value of a witness’s evidence I ^ud Lord Ellenborough laying it downf in en dernier ressort th&t fraud had not been drawing the distinction between the con Allen, L. R , 2 Rxoh. In the eÿe of the law they are and were
the Judges; if once they had, i he case especially with a jury, waa entirely lost.fchat ca««» lbttt a Judgn,fnt ia final tor its really made out in thie case ; and that the tract itself and the transactions with these There, a defendant, after being served at the time of the contract, under a similar
Would never have gone further, and thie. in The reporter could only remember clearly rV*n Profer P^P0*© object and no fur- jury had only found 4tnb considérât ion” for notes, which, of necessity, would include with a writ of sum mou» for a certain debt, disability to contract, aud a contract so
■sy opinion, affords an ample explanation of one thine • That Harper broke down andl*^-’ »“ofcher part of the same judg ihe contract hnd that “it was not bona judgment and execution. paid the plaintiff £20, a part of the debt, made is not only voidable but void,
the deUy. wept during hie examination. H.rper'a kt- ",ent »be^ learned Vice ChanoeUor lay. dde.” ■ It waa distinotly in evidenoe.and not con- on account, instead of paying it into the The learned counsel for the defendant

I do not dwell on Harper’s onto applies- ,er, from California, full of big expectations I duwn "bat " now the llw very aoonrately. That is taking ai I have ehown a very tradictod, that any recovery to the rojury court to abide the result of the action, end „ho in eleven days’ trial exhausted ever,
tion to be declared non compoe upon his —not one of which was realized j hie ap- j to, i . . ... P»rtial view of the pleadings, evidence to the basin from the kick and other con- then aigoed a oouf ceeiou of i he debt. Upon argument in favorof hieclient i hat learning,
own personal affidavit of his own insanity peal, for time, which were eoiuùly pain L “ Luni Eiletiborough certainly, and the and findinga, and of the Judge’s tnbntory deep-seated maladie, combined (it execution leaning under aj£/a for thei whole long experience and foreneie skill c, uld .nil
{when the evidence of a luoatio of hie own tnl.when he bad a property which realized ai Cou“ K™8* Benub’,n Outram v. More- charge to the jury, which in one part, page at all) moat of neceeeity be very gradual ; debt, without credit being given for the p|y, and left not a .ingle point unemployed
■anity ia inadmissable, Oreendate v Dare a sale$203 00» against $132 000 of debt w”od, decided most accurately, with refer- 3 of the shorthand notes of the trial, du- could not be eudd^e, and, aa all the witness- money he had paid on account, end without which appeared in any way to funher the
SO, Beat ) and the proceedings thereon, if he had l4en the Thaddeue Harper of old, enee 60 ,the fle<ld'D8" ln »otlon tinotly staled to the jury: ea were of opinion, oontinned more or less attacking the record, the defendant there ol ject of the defence, contended that the
•e that can only be treated a. ,hi, would have been very differently hen- common law, that«“eg^on on reoord, ..Now frand i. a thing there which hae to ln °P«r*ti°n from the injmy up to the pre- eued the plamt.ff for malic,ou. proven.ion. judgment by default had been affirmed by
« ... epitomised by the learn- (1ied hy him-ull told their t.le w,Ch the uP”n:wh,ul? lhe h“ s °noe,teLkcD he, and it i, alleged in the pleadings; and it «ÿ «me. . -*• . fhe record was produed s, lor the whole lbe lMrned Chitf Ja8tioo on lhe .pplmsticn
ed Chi.f Justice, “Its strength was it. jury, and instead of producing the effeet *'*d formed, «, between the pertte, teking u ^ thi whiohK has to he proved; and 6“\d“- H"P^r hlv,m8 ,be«“ a1ready amount, and, _of course, bemg tooonti over- to set aside, in Chamber. ; that hie decision
weakness.” If it bed any effect at all it Jwhioh, in a moat eloquent address, WM 't. conclusive according to the finding there- ed bB the piaintiff. I( y,"a cnrôe to proved insane, end ao found, the onua of tible, b.rnd the act on, and the defendant had been confirm,d by the Division. 1 Court,
would, I venture to think, point r.ther in 80Ugh; to he impressed on them by the “'"P/hem respect,vely from The concli.ion, for instance, that Harper, at proof of an, complete enliaeqaent reeoviry look nothing by hi. application. Itws. from whom at that time these was no ap-
the direction of the non-sanity of the appl, WUnsel for the defence, ended in their litigating that fact once eo tried and found ,he time of ,b’ al|eged oontraot, WM Tncsp- d“r,n8tbe Period now picked out bye-mo- agau.et all analogy and precedent, and he , an4 that lthe laintiff wae therefore 
cant. unanimous ver liot, Harper was of unsound 1 he eotton, however in Outram v. More- „ble of contracting: from nueoundnea. of ”1 “ nbt »P?ola»y included, nom,natyn id of cour,., waa reierred back to the court of iutrof Court.

- A. to the delays in the course taken by mind. P wood raised os to the tame property and mind, and Cameron knew of it, and of course 'he findingof the jury, ie on the dete/.dant first instance, to onr, act the record before, That'a receiver bad been appointed at
^ "e Ihasmnot referred at length to ^ ff^,^he%7idePnT.Mtt pro^eutlV6 COaU W talen^pia»^

Had Harper gone, or rather been sent to °bt medkaT^uL^VandVr H^Lnd 'ia, lJieadfd 1 *nd. thereh ,*ro (,be you bring, yon to that oonclotton. yon^ver- ?vidence there was was considered by the There the debt, the oause of action, wee Leo confirmed l y the C-urt, and the whole
them, when the contract wae being framed, a„dThe‘roeroeff^t ofCameron'a esti: Jad*! ‘l tP«'‘k,n8 before the Sict willthro be for the plaintiff,” and the 1-ry, and wae deo.dediy eg.m.t him, inthi. doubly adm, tted partly by payment on iLton of paruea bad been eBtirel,
«■even when the writ was eerved, as at.y ana the b * Judicature Aei) material porote of dietino- converse wa. just as fairly put. new theory. Beetdee, be forgeie the fraud, account and partly hy the confession, and changed that, whatever Harper’, claim, orig-
■ane man would have done, it ie not a vio- ™” J’.t°d ^ 6Jon,beut7,een ^ eyetem of pleading of the n u BcarcclJ et^ ^ tbe qaeltion A diotum in Hall v. Levy, 10 C.P., was the only question on the merits was the ex inally wtre, however ‘great his sufferings,
lent presumption, from the evidence, that ”"h*!ios?of ma»«2 Z r „ K,af!l:,h ^°UrU Lew and those ,„ud“ pLiîe^ worde, end the jira oi,ted bJ d’f=nd«nt « counsel against the ccse of the amount. autf however miser,ble the condition to
the present prodding, would have been L®°n?.,0,vidl^.n SlhLSTln lof olber C00»» otJ»»^- „ , roswered thembytheir findingswhiS plaintiff, “that when the very same sub- 8o th.a, which wae cited ea the defend- which he had bien reduced, b, no fault of
rendered unnecessary eron s evidence was so weakened on cross- “Bnt it is, I think, to be collected that JJL -, - y. „n_ ject matter has been determined in a pro- ant a strongest authority, has in reality no b:„ ow„ t- cons, outnee of this fatal

It ie quite conceivable that Harper, while aeMntt‘’htoieLlf*-6 Md^that ^“of th® rU'e "8ein*t re “gitoting matter adjuli- in^afler the judge^chroge most dearly time action, the plaintiff cannot ane again, application to the present case, where, in judgment, matter» rould never be replaced
advancing hie claim, through hi. former “i ^ t °*tfa U w^wt ««°»»lly *bie rtotlictlon wms findingof fr." d ® 1 arguing that that wa, determined in the add,t,on to no tnal on the merits, unround- {u their original position, he had now no
legal advieere, perhaps with the uncon- -that’ however esaenttoi the estallithn.em )iut even if only those two things were judgment of Cameron ootained against Hsr oese of mind, and incapacity known to the remedy and no resource, and Cameron, theroiouz cunning of hie malady, though against to80onrid«toà^7raud and^ inrodtv^ whtoh °| P1.1"1!?»1» .hc.1» m»y 1,6 to the ioundnee. fjnd, whtchd.fLdaut’a counsel Seat, ae P«r, which conhequently suspended the right then.plaintiff at the time, and deliberate origin of all this, was now legally entitled
his own interests, concealed, as well as he ”!!th:oh?agf item, for^dJiTn of ajudicial dec.ion, however it may pro an flndin<s .there was no consideration for of action and that a right of action once fraud are prominent ingredient, m the t0 judgment.
eould. hie infirmity. T6e bima.nkv M thé nkindff end the S*?.0" lb!,m “ ,e’tablllîhed’ a.nd bowever the contract, and that it was not bonyfi.le «uapended u gone for ever.” In other woids, action, and the ob,eot of « being (not to L„t the strength of all this argument fall.

Their first introduction to a serious con- b,,,d,0K an<l conclusive the decision my, as taheïwith -he pleading» and the indue’, that judgment ia ret judicata If the open up, but to eet aside the Cameron yudg- to the ground upon a cloror inspection of the
eidera.ion of the ease (after trying to get fraudai!»» and fab. rapreeenterioB» .of. the[t, iu irontodi»to and dtroolj object, be, thoro Z^ thst iL findiné of fraud 0^,1 leaned oouuael had gone a little farther ment altogether. basis on which it rests
time by aaeignment) would neoeesarUy be ac e are not at all necessarily established Uarr«!t 7 Ch. Div. 48ff (alter toying down he would have found a complete answer to The present action, moreover, be forgets It will already have been apparent to aU
after tbe conclusion of the oontract, when ® ,b ,g b Xovtmber 1887 ,b’ c?ncln,lve,y betw.ee° the parties; and that the law-aa I have given it withre>peot to his own propoauion. ia under the Judicature Act. The above who have followed my previous observation»
the external signs of hi. weakness had pos- Z‘dant Mterward.ex=h.nc?d' wSleto ^ maV SR8.,n ÏÎ'TÎÎ tbem 'Uy the allegation and proof of frand) as?!; “It lu est,,.ml,ng whether a particular judg- caro doe, not apply. on the omi, that the judgment by default
aibly become not sufficiently apparent to defendant ^ attorwards excheng-d while w I ottier purpose as to which they may come in mmi ■nathenecemaru in aU erne* to «ae the ment hy default can form the subject ot Up to thie point I have contented myself upon which every subsiquent proceeding in compel their notice, and they p^nmably „né foé$loÔoôl”d°fonr ^fwS5^000^^ MV Uae?t'0°-Pro*ided the immediate subject wJd Indeed, in one of tht most m- freeh action on the merits on“ the very with giving authorities showing principally Chamber, has token pl.l. hJbeeo succès
ignorant of, or at all events inexperienced ^°f ,he Dot attempted to be with- dlnarycase«, It ie not necessary. It ap- «me subject matter1,' it may be asked what that a judgment by default of appearance fuUy aVtacked, and even if considered,
to, hi. previous hUtory-with no evidence able.at t^±a.m0°,h,date 'I'T ,l8.tl>,Pr 1 drawn from iu operation, ro a. to defeat It. ̂ ^toîéTa plaintiff^to b^dTto •how dto- ie the «me subject matter! ^That to rot- cannot of ttoelf be auccesefully pleaded In wUJout lhe admixtnra of iuaroit,
•t hand to enide them mav nevertheless °en>her, 1887, to the order of the defendant, I dlrect object. iinotlv that he mean, in sII.m frand Tf tied by the earns case, which declare» that estoppel ; and what the general i ule is as to or œental uneuuudneas of Harper,(with each8» “bore” tibe has been th?jOT Thie limitation of the rale apprors to me, defendant m!ide to platbtiff repreLntottoM to be “ the earns subject matter’’when the totoopd af-fhèjpreeent day. whtoh he. bee2 e<> fully dieoltoed-evea
described) naturally have had occasional P whiJh ^enis bé ff K^ernlly epeakmg, to be oonsistent wtth „n which he intended plaintiff to aot, and evidence a neoeaaary to prove the We have noWt o conaider it in relatiee to at law, wa. never re> judicata, end when
double ae to hie sanity without being able rfdSdio5tom^. Jhrnher thHutotiff to I "“"V”4 e,™'renle,lce> “d aow 0PP<«ed which repre»enlatloneP were untrue end rigAbt?f ... .• vu the pecnltorpoaitioo of the plaintiff Har- ita fraudulent origin wae in due oou.ee of
tnaétnnnn them from not nossesslnir the for adjudication is whether the plaintiff is 110 authority.” L ih= ,"v « I And that to exactly the. case here, where per, whom the Juiy usa voce have declared Jaw exposed befoie the court, its reversal
key to^t which this trial makes very e’toPP®1 fro!2 0Peni”8 nP the judgment in jn Evelyn v. Hiynes, Lord Mansfield : fn,ud ” And that ia the case here. ’ the then defeodant is the present plaintiff, to have been of unround mind at the period became imperative ex debite jtutitiee. The 
natont until—poMiblv from some* tmtbmit Cameron v. H;rper by rearon of lu having I allowed second action tor obetructing v learaJd ™ro«l's .ZZd r^er,nc, Estoppel i. mutnal. / of the contract and the traneactioo of the eu“eqaent arolicn“n m Gn/.oUers to ast
of his own (for^he* seems, as usual, to have and therefore s h" to watercourse to be tried before him on a plea to^Pri» v. Berrington 3d M^A . Hotwithetanding a judgment hae been $50,000 notes, and whom the evidence gen- „ide under tbe oircumetancea already rot
onarreled with then.l or with or without “? Y*.,™ 1tt0tio1n- , _ . , tif not gniltjr; and where verdict for ,v»i- frond issued for default ot appearance, the aub- orally has declared to have been more or forth in thie judgment, could not give it a
■ome communications from hie medical men I thmkthat the tow to sufficiently dear plaintiff had been given in another action Droved to ati0w the inteivention of the jeot matter of that notion; via, the validity less of unround mind everainoe his ae- vitality which it did not itself possess, it 
who now give very positive evidence of thé tbat a judgment obtained under^the oircum- brought againto the defendant for another Vo0rt to afford the desired relief was of no «I the oontraot where fraud and insanity cident. Oo this point the law speaks with waanotpoaeibletbatthelearnedChiefJu»-
7rotf"e» doébtolurot râ?min.tédtotoé "“w^'h^rd d„ToK*e™£Thet «•b"rUetionJt0 tbe •“”« watercourse wa, tZ-Z^y e-^flu^^uro^p” are alleged hae not y.t been.tritM, and oou- no uncertain round. tice sbouïd try a case of suggested inronit,
abortive application to the learned Chief - i6?7i. j* ' t*1?1,eSl given in evidence. cable here where both fraud and lunaev «ffoently the nght of aotion has not yet Story m hto Equity Jurisprudence (242) upon ,ffiqBvit or in Chambers—and the de-
Jnstice which dialled forth the pungent toP^.,,'h*d been deeorilwd by several Judges Lord Mansfield decided there was not baVe been Droved ? been suspended ; to effect that thievidence tells us that Courts of Equity view with Ctaton of the Divisional Court which neoes-
observàtion I "have recorded. “f?1™1. ... , , - aueh a determination of right by the former j„ tb argument on tbe motion for non- whioh ” now produced is the evidence jealous care dealings with perrons non camp- ,ariiy under these cirouraatancea as brought

The evidence at the trial, coupled with That might have been so in early diye' verdict as the law considered conclusive. ,nit the leading counsel for the plaintiff whioh wonW have had to have been brought otes mentie.. There must;be uberrima Jides; before it, or rather the way in which they 
the» ronaideratiros fully rooountotortiie ôhen S' a -‘rict conatraction of -he Howell v. Tarte 10 C. B., already partially R^hàédeliLe^Mkéoftheaarotiénof forward in that action. And thie i. the rod those dealing, must he joss and bene- were attempted to be brought befo.e it-
lapseoftime and the apparent incongrai- P0”™011 Eaw Estoppels weie at times an quoted tgU, ne that, if there had been a ,r d j language in”the general besrioc sufficient reason why “ tbe very seme sub- ficial to the perrons ro afflicted. Purchases oould not go any higher than the failing
ti^Zeh rise to tto Zurotiôn M 'o“™'[>e,ot of oppreesion. but under moderb I previoul aotton between tbe T™not to ^ wmdtog of wtich I mv«8f ject matter ” is now being tried in the made from them must be made without jadgment iTrolf, or hé ,,f higher ioree in the
laches from lhe learned counsel for the de- E"8l,»h law, ae now administered, they are pBrtieli founded upon the same concur_ ®’ 3 present case, because it was neither tried knowledge of tbeir incapacity. dirtetion of res judicata than the Chamber
f the revere» of odiona—seeing lhat under the contract, end < the defenttont. bad “ The oaee is full of frand from beginning °°r determined in the previous action. Equity will even relieve sg.inst acts done, decisions themselves The superstructure

Thé foregoing explanation, it appears to d<*>t™ie 'of estoppel it Ilas been eettied that \mffertd judgment by default in that action, eo en<L to ii a mn who beT wéfkéd el One of the learned counsel for the de- and contracte made, under the lemporary m- could not Up stronger than the foundation -,
roe fnllv harmonises also with the more de- * eubjeob mat tor once thoroug&ly heard Mid I t^e defendant is not precluded from set- ^ul •=OOOO from this noor unfortuoate fendant(Mr. Albert MoPhillips) in the ar- sanity offlraokenueas; whttre procured by and when that waa undtrmined, and fell in,
tided conclusions of the jury acting updn d®'®' pdned in all its parte by a \ ting up in a subsequent action any defence i tio. a,Ld has never given him 6 cents Kament on tbe motion for judgment, took fraud or imposition of the other party. all that was erected upon it, up to the point
fuller knowtodgtTof the roroéndneM of tribunal, according to law oannot tot re- w„1ch he could hive pleaded in bar of the “«“«. ^d hro ^ever gtven him S cento a Bomewhat different poaition from hto Molten v. Comroux, 2 Exch., wa. cited to which I have gone, necessarily feUwith
tiatotiffa min^titerhhis'rotident 0“thehb rd't^me”; ^^Lra nZrem ' ^ former, notwith.trod/g the defence ie in dro« of fmtd. The wMekos« ^frlZ*’ ‘^"‘m , „membered that at the open “e'camlroBnZt rot"eJ^^ h1™8 ^ A-d i, i. a remarkable instTnce of the
ffnlv and at and during the neriod of this “*7 becomes a perpetual oar. I confession and avoidance of the agreement The same onnnael fnr defendant maiia a It will be remembered that at the open- the Laroeron judgment set aside. legal seumen and patient research of the
contract and all ite neceesarv^lncidenta an And ae to estoppels,.otherwise than hy wbjob j, ,be foundation for the action. In nasaiog reference to the fact that Mr Harner “g of the case, Mr. C. Wilson, for the de- That was a case ot a person apparently of learned leader on behalf of the plaintiff and
rnrorodnTesécL^dh^^^^ record, it to but juet that the right, between ,he same case, 10 V. B„ Wt find the em- Cdnti^bron mtMtoallvt«mtoed^fendant, laid down the condition ae a sin round mind, not known to be other vise, en- those who aroisted in the preparation of the
hie witnesses—havinc^the best opportunity c'vo P‘rtles should be regulated on the basis, phatic words, “Nobody ever heard of a torv to the trial- If defendant had^ wished 5“° non for the sucoessful conduct of any tering i»to a bona fide oontraot, executed oaee ae well as of the oross-txamining skill
of know^lwhîch hM œnünaed uD to thé that that to aoourate which one person has 5efendant being precluded from setting np h^sndt ro exéminati™ it woald noThtée aclion l»4l»t him, that » commission de and oomptoted-where the paruea oould pot and ability of hie learned junior an the same
présidai These considerations'1 make it 'idiced the other party t > take as the basis a de(enoe in a ^nd action beoanse hedld kenrefuséd ldénotls^ro v stoLs éé Ittnatico inqmrendo should first issue, and be placed in status quo-rod was quoted aide. that under cirouu.stauees of each great
SZut^JthThe^cétiâslort^ti1 UTh.Wto:bye.To“«roriroofdeci,lone ver, aveil himself of the opportunity of rot- ,^.l w^d^rad^^rl’o^Vntoé8 ^10^^ ^ ^ °°M d.fficu'tyeyidenoe tithe best T-Uty.nd
though-ever since hi.accident be ha, not *ÿES2tfZ h* ‘1UP t th , ,, ™ defendant’s f-vor. ? qTnt proceZgwould hll»1 toegrorod B^ Uto“ ^eoedent not applicable ,0 ^trodroc^sndtrt r * rod T été to
been of round mmd he ha. had just enough r,c,gynized the existence rod vLe of eétop- 1° the motion for judgment the learaed But the evidence of the men and tbe ^“dVoourro. the present caL> tor here Cameron knew «^fi^aZdiZlS^Z
gleams of sense to be able, though only tor „a P counrol for tne defendant oited on ^half of medical witnemea waa of a much more Now M. learaed colleague changea front, the plaintiff Wee of unround mind, rod the „ b« évër^ tefé?e thto ro«t » to lew
• time, to conorol the full extent of his eb- ..UnleM,” (,ay. Lord Bramwell in Limtn h“^cL,anrt tbe °"“ °4 aVl •at,a,aotory cbalac.ter‘, A'‘ end hai discovered that<he Commiesion di contract hae been found to bave been not iuTconroto^ ën ro'“m»rtial
^ration from hta former profeaaional men. v. The Aeglo-American Telegraph Co., 5 Q! ®on^3® 6061 whlch wa« * 3 ^ own manner, differing in detail, tot îdenti- iunatiœ ^ nofc ^ iadispenaible a preliroin- bonajide tot fraudaient. If either of aecb mjn(j of the perfect lawfulness of the ]plain-
Had they been placed in the box we ahonld B. D.e p. 202) “ that were the <Le I do not fof^default of appearance and was deemed cal in aubaUnoe, deacr,bed pUmt,r. mental all (c0uld it have been io the eonditioua bad been developed in the case B cU to.
probably have had interesting reformat,on know how the bnsioes. of life could go on.” a b.ir‘ But that « not in point Serose maj.dyaa oontmn.ng more or lese etrongly, ,. y f the emphetio verdict of Harper’, under citation the oonclesL would have Rat if

g^atesaafy gamasa feja^aflaaeas; -gaaaajgirtftr zz&xxs&z as;
proof of hieeanity, and an tnetanoe of hie ceived with caution, end applied with care. f°rever a bar to olaimant and all throngh veree. - , , ques ion at the time. defines an agreement as the consent of two Vy’. lZthened a trial and
•ollected thought. But Harper (however Howell v Tarte 10 C BN 8 in ,he him claiming. It is a’case of a statutory Of course every man is presumed to be 4 or more nereons to form eome engagement durln8 ”, lengthened a , trial, andImperfectly they were framed), had to bring .amëdtoe otionto« down'the nr'iéctolëto har‘ It required legi.lation to make it so. ,.ne until he i, proved to be, or to have Now there are several threg. the learned "^^«”^1^ en7ng™nTal the =aeea bearing on ro difficult a
forth rearon, fo.- hie applicatiro, and if tht ëërefftoë ëha withë7 adontffig the old Bot “ ordinary judgment by default like been insane. counsel lose. Hght of tn advancing thi. pro- ^5^de%ZZ T idem *otion of Pri,ieb. J“r«Pr=dence ro
party concerned in the preparation of it bad ZimtLtZnDatoarectiZ itto the Preeent one ii not ro fettered. Bnt ineanity, once proved in thie case to position-anoh for instance « : ^LmZteeZT ‘hat ■* “toppel anytbreg too. d bave «s
been prodnoed by defendant in court, he enoa^ ^ «y thto^he doctrine ie rot to be Price A Berrington, 3 Mao. A Gord., 485, have exi.ted, ie presumed to ooutinue until 1. That it fa not a good contention that a Again, ,peaklng of persona capable or In- clPed observation and treatment.re the fore-
probably would have given a atatementof extended beyond what there is authority e< «eg., cited by counsel for the defendant >t hi proved to have eeroed (Attorney- partyoan only rot roide a judgment.by eapaole of romractingbe say» hiTrt. 4: gonag lematk., the d»fitiency'vjl‘_h«a»«^
Eto opinion of what Harper’, sanity um, |or 1 qlt, «(rightly considered) In favor of General v. Parather*, B.UC.-Pop, on default ,n one way,namely, by appltcation t7rhe e8Mne6 o( a |ontrttC’ ^neietioK in toro ampiy auppl'eA by . oonetieratom of
an" todiMkion ' ti^eroky, toto^U “ 'te^Ltieb™^d“1 WUh Wwîhï!J=di«tare lot^rim)851 (‘°ng ei3)7,red a'oJétotogî," hêtoëdeTti pr7f 2 na8" CamëZ knew at the time of ^Zof^Wtog* and'To^” «uitcr in this case ^^d^ZTl ,7o7h

T^ved^énost’completely'the ^tototiff1 c£e. T>edtirod°rothere «etaupthe jadgment 4t”“a bdlin1^^ “hé to7al onte^ve^ ^ ^ ' ^‘rVat TjëdZtot by default to no bar. to hëïbtoto rontiZ.” h“ ""OD' *“ »hlobthfa°add. 'to ..oh portion «îhàou.
h»ktw-gk,-7f üfc&s |et^2p= dtoefegboTvnte^=^ gsra-ss.

want of consideration. Bnt » I aaid at tbe Harper,^wbioh hro beeni unreverrod as an and imposition. possibility of a lucid interval, seem, to have thet judgment in Chambers, the preeump- tbe tow eië7 to rorron rod^r sach diro opinion, .imply irreeiatible.
trial, I do not lay much strew on that; for e®t°ppal, and claim» that that ia a perpetual I The fraud was not established. The forgot ten, ie, that “ the evidence in support tion must then have been the presumption sea shield not a sword. It u true that the situation of pa
Insanity could not be proved by affidavit— bar. I insanity was. Tbe position of parties wae 0f a iaojd interval ahonld be ea strong and of sanity, and tbat any other construction , Z. ’ / , , , been partially ehroged. Certainly, it is not
It is qnite sufficient that the decision then, Now, • men oan only be estopped in any this: The grantor, previous to oonveyance, al demonetrative of the fact ae when the would affect all regular practice, where one , .ütT u what it waa at the time the alleged oontraot
which wro a matter of the judge’s diacre- legal proceeding whioh has become matter settled and incumbered tiro prop- objeot of proof is to establish derange, served a man supposed to be rone and it then t’ollock, C. B. for the Court, said, V the old „aa made. Indeed, it may be astumed, for
tion, eould not aot roan estoppel anymore of reoord, when the subject matter hu been erty by a term of 1000 yea.», menta." (Attorney General v. Parather 3, wro nothing to them he was insane. And V”” “n •‘a™»y “imaelf now « y,. pnrpoeea of th« owe, that aU H»rp« a
than any interlocutory orderoould have thoroughly rod properly sifted and tried and bad only a life interest re it, hto chll- B.C C. 443). that the learned Judge in Chambwe in n° doubt relaxed^, end unroundneas of mind property of every kind hro changedihantto.
tbat effect. between competent parties, without fraud Mren and other parties being entitled aub- He gîte, Mr. Holland’s evidence ae a dismissing the application must hsve felt , intoiroatiou) would now be a good but that, I take it, need not affect the pre-

lt to a very remarkable feet that the or anrprise, or other oiroumetanee whioh jtot to that intereat. - «notion for this motion, although that hro that Harper, upon whom the onus was then deg»” to an aotion upon a oontraot, it it ænt decisiona.
learned oonnaetfor the defendant did not prevent» the decision from being a complete The purchaser had dealt with and encum- been amply dlepoeed of in a previous part supposed to tie. bad not nude outaeef- *7?tb and the ntointiff z>If 1 u”d?r,ta,ld tbe a78b,t
produce a single witneee from the multitude settlement of the matter in dupute, and of bered the property in verioua ways of thi. judgment, rod by the jury’, nnani- fiicent reaqon for rotting It aside,, « ‘Y to contract rod the plaintiff Csmeron’e interest, tiro $20 000 of pleader
of those men in the Upper Country (who every point whioh belonged to that subject It was first given in favor of the plaintiff, moue conclusion. that the totter is therefore now without kn® °*whivh he ro unrighteously obtained, « pi
muet have known a man conducting each calling for judicial determination (Hender- bnt on appeal tiro question was whether tiro But ro his dealings with Hsrper, between remedy. This conclusion may (he adds) be Dane v. Vuconntess Kirkwall, C. AP. tioally rad immediately affected by th
extensive business as Harper well for year», eon v. Henderson, 3 Hare, 116, and oases ineanity in 1809 entitled those representing 1886 rod 1888, are again referred to by tbe hard. Harper may have suffered a griev- 679, and Gbre v. Gibson, 13 M. A W., 623, He alone « made defendant m the action,
both before and after he received hto injury) these cited). him, or others interested in the estate to counsel ro an authority that Harper might oea wrong. He does not deny that the fully supports this doctrine. and, although the names of other perron»
to contradict or queetion the evidence of the l„ the preeent oaee the jadgment rot call upon a Court of Equity in 1838, 27 have been of sound mind, it ie necessary to decision wro not on the merits Bat sub- In tiro case in 3 Clarke, and FtoeUy (509) have been ro freely ueed and ronro were pre-
men who were ««mined for the plaintiff. Upae" an «toppel, and now soight to be Ue.r, Vter tbe transaction, to declare the repeat again the effect of evidence wiiqh etantul right muet give way to technical Ear of Brandon v. Becker, tomd Brougham, aent a. witneasro throughout the trial, none 

He did not produce one man acquainted ,et aside, wei a judgment by default conveyance void, and order an account. has been already atated, that this sngges- rule. Evervthuig muet bend to that ; and while giving the decision that tiro Court of have been made part.ro to the ”>»,
with Harper before he received the wound, for want of appearance, to short a judgment Now, the poaition of the partira in the tion is distinctly negatived by the medical » be would bave justice itself suffer under Chancery bad no right to review a decree of quently no decuion can be now made ro
who wro intimate with him before and in- ex parte. Itwould not, therefore/ pretend case tofore me differed almSat toto codo evidence and that of Harper’s intimate the Juggernaut of uniformity. tbe Court of Exob. qner, and that nothing against them. Cameron, and Cameron Only,
timate with him after tbat terrible accident, to be a jadgment on the merits, and, there- from that ot the parties in the caro, Price friende, who testify to hie unsoundneae In support of thw poettkn he eitra Vint lew than a Court of Appeal could gtve re_ the causa teiermma mall ia the object aimed
to.ay he thought Harper wae «me. The fore, cotidnot work ae an estoppel. v. Berrington, for there through the years mentioned, down to the v. Hudspeth, 29 Ch. Div., 322, a case « drew ,f auch decree Merrontou^ added at in thi. caro. .
only men he produced toepeak to that were Taylor, Vol. 1, p. 98, lay» dwn the prin- The role wee convenient to Grantor, to present time, and counsel omita ell mention far back as 1856. that proposition to true, but Wtotqutifytrae And I think it will be conceded bya°y
Camefon, who defrauded him, and Mr. ciple^ that “estoppel most be certain to every pay off a £600 mortgage. The considéra- of the frand practised on H.rper by There a Court of Appeal refused to hear that if a decree ha. b^eu obtained by one who can, withoul1 any preview biro, g»
Holland with whose evidence I have JLu ; because it may exclude the truth^ tion wro fair. There wro no notice of the Cameron rod oarried on with tbe utmost a direct appeal from a judgment in default fraud irshall avaU or against through the ard Jh8.4*”
sdready dealt. for no one «hall be prevented from setting insanity. No circumstance of fraud wro epeed to execution. Tha J7rt °,f Atppeal ad.m,’ted they had U* partus effected by it, to a prorouuuon »hi«b I bare taken psuuB to^lumdate^ that,

Defendant’s only remaining evidence in up the truth, until it ie in plain oontradic- f proven. There had been an enjoyment of And, eurely, even in the. midet of a novel jurisdiction to hoar a direct appeal from j of a claim or defence of right. . « agamet Cameron, the plaintiff hro eon
•apport"'4f hie theory of Harper’s eroity wae tion to hie former allegations and acts.” 27 yearn There were totmly arrangements and exciting up-country trip during one of such à judgment, but to preveut the Court These two propositions are undeniably olutively proved hu case,
a long list of documentary evidence coneiat- Thera can be no certainty to every Intent in by settlement of the daughter of the pur- tbo« years, Mr. Holland must presumably of Appeal from being flooded by having to I true; they are recognised re prytioe, they That for him, the only one eat ot

haps remembering how he had been flouted, 
should have hesitated some time before em- 
Larking in a long and expensive lawsuit 
with one whom be may have considered sup- 
potted by e rich and powei ful oot poration.

I, myself, oonfeaa I wro much struck 
with the singularity that any man in hie 

could let $50,000 worth of notes for 
a mining purchase, with no. apparent con­
sideration rnoVing, go by defeult without 
appearing, or making any effort to delay the 
sacrifice of a valuable inheritance, or to get 
eonw thing for himself to live on out of the 
wreck.

The fact waa I had not aeon him einoe the q 
change, and this temporary impression waa 
■wallowed np in the usual succession of 
judicial duties whioh diverted attention into 
ether channels. Had the man himself been 
before me in accord with the old custom of 
personal inspection in cases of insanity, 
having known him in hia bright and aotive 
days, the oontrrot would have struck me at. 
once, ro it did w many witnesses (who had 
known him before) and immediately have 
suggested a mental disorder. ae the cause, 
that, however, did not presumably occur, 
and was not likely to occur to a new pro- 
fewiooal man for the first time entering on 
the oaee, and unacquainted with Harper’s 
termer life and sell
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the numerous act]
hae thoroughly d 
mala fids* to the r| 
already afflicted bl 
men tinte malady—I 
least it ie to be hod 
hae come.

Nob only the 
fellows, with univd 
declared against hi 
be technically disj 
honest men would 
bnt the Judge H 
faithful research, fj 
that the conclusion 
just, and in accordl 
of the law—that ed 
fendant’a part ougH 
justice, but, ao f^r 
time ia practicable! 
hae so unrighteo] 
what imperfect coj 
enforce for the I 
remorse lee#! y 11 Aid 
help er man.

My decision, thd 
That the judgmJ 

1888, he eet aside,! 
the d< fendani ) in I 
for judgment and I 

Henry 1 
Thursday, 18th I

I

THOSE bEi

Washington, J 
In ehergeof the RJ 
the Treasury DepJ 
ceived eonfirmatioi 
cutters in Behriod 
reste of British and 
Russian man of-wJ 
neighborhood of 
owned by Russie 
leased to the Alasti 
That the arrests wj 
miles from shore is 
cur recce will have] 
two of the quest id 

. via. : “What exul] 
•ea now known 
what exclusive n 
therein, did Rud 
prior and up to j 
Alaska to ihe Uo| 
how far were the d 
the seal fisheries re 
by Great Bt itain ?1

VICTO]

A Fall In Flour an 
in the Frice

Harvesting open] 
height, fdrmers are 
produce to n.biket] 
the past week havJ 
Dealers, however, | 
venienct-d, as thein 
for all demands, j 
H. Cuthbert & Co.l 

- terday, was a deciJ 
fail to induce a libs 
ture. The prices n 
aeller aud buyer wJ 
to some mistake id 
of horses advertise] 
animals did not an 
ever, be on hanq 
Money is preti y til 
on the whole, busil 

Flocr maintain* 
with tbe except imu 
which have fallen 2 

Wheat has also! 
per ton, as the ed 
in, and laar year’s j 
becoming headed. 1 
this year.

Barley has falls] 
this figure is not in] 

Potatoes made ■ 
whole, but as thru 
in in any large qua] 
tions still rule.

Hay is a great cn 
in price ie looked 1 
off until this chang] 
the same for good • 
can be had at h nj 
that givrn below. I 

Brets, Carrots! 
etc. are plentiful af 
•ell at 10c per lb., I 
doe.

Fb-uits, not yet 
Imported. Othen 
Apples are a good 
Victorians are d 
the fact.

Eggs range frnu 
fresh. Cased eggi 
again in the mark* 
to 35o per d z.

Meats maintain 
ment of cattle fro. 
to-night.

Fish are scarce, 
more liberally n 
neries have suspi 
season, and there i 
cents per lb. 

Appended are t'

Flour—Portland i
Salem...................
Ogilvie’s........
Hungarian..........
Premier..............
Three tit&r..........
Victoria..............
Idcu........... .
Lake of t he Wool 

Wheat, per ton. ..
Oats, per u»n....... j
Barley, per ton ... 
Middlings, per ton.
Bran, per ton..........
Ground Feed, perti
Com, whole.........

** cracked.......
Oonuneal. per l Of) 1 
Oatmeal, per 10 lbe 
Boiled Oa- s, per lb 
Chopped Feed, 
Potatoes, per ton.. 
Hay, baled, per ton 
Straw, per bale.... 
Beets, perl 
«•Trots. “

b.
Ternira, 44 ..........
Cauliflower, per di 
Onions, new,

** Silver, per 
Tomatoes, per id.. 
Cucumber* perd 
Sage, Island, per

** Portland........
Batter, Island roll, 

** Cream» r , 
California, 

Cheese, Canadian 
Hume. American 
Bacon, American, 
_ “ Rolled 
Shoulders, per lb..,
Meat»—Beef “

Sides11 .J 
Mutton, p« 
Pork, fresl 
VeaJ. dreS 
Chickens,

Beef cattle.......... J
Sheep.... J

lilh—Salmon (-<pi
('m

Cod, per lb..............i
11 tNflii.). per lb! 

HaUbnt, per lb.
BjRrdl Ith.........
Sturgeon...........

Hew ie 
^Dbar 8ir<—i 1^ 
"Bitters fv biliou- 
never negZec< to di 
of health to one’s c 
Mghiy. A.X
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