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itor; but 1t was proved that, though a servaot of such alleged
vendee was immediately put into the house, yet the furmer owner
and his wife contipued to carry on the business of publican as
usual, with the stock-iu-teade that had been so assigned, during
which time the servant was cuuployed to keep possession, when he
sold beer, put tho money into the till, to wiuch they bad nceess.
Lord Ellenborough held that there was in that caso no buna fide
substantia! change of possession : that a coucurrent puxsession with
the assiguee was colourable, and was fraudulent §md void; and
that the merely putting auother in posscssion with the former
owner of the goods was a merc mockery. .

That language was just and reasonable as applied to the case
which the learned judge had before him, but we cannot safely tuke
it as a guide for the decision of this case, when the object of the
assignment, and what was done under it, were so utterly unlibe.
if wo wero to set the verdict aside which has been given in this
case in favour of the assignees, when there is no reason to doubt
that all was done in geod laith, withvut any secret understanding
1 favour of the termer owuer of the gouds, we should be hulding
that the statute means in all cases not merely an actual and cou-
tinued change cf possession, but an exclusive possesston, in the
asuignee, and that so premptorily that a jury must beheld to have
decided against law, ifin a case of this kind they find (hat thero has
been a chaoge of pussession, when the former owner of tho goods
is allowed by the assignees to give Lis attendance and assistance
jointly with their clerk or agent, aud under their control and dir-
ection, in disposing of the goods.

That this was a circumstance in the present case which might
fairly be s. _antted to the jury, and considered by them asraising
suspicion of the assigument being colourable, we hase no doubt,
but it was considered and disposed of by the jury with that view,
and the conclusion which they came to in favour of the houesty of
the case scems to be consistent with the truth of the case. All
therefore turns on the questivn whether, as a poiat of law, the
statute, as it regards change of pussession, should be held not to
be complied with in suy case where the forier vwner of the guods
is allowed, as be very commonly is in cases of assigumnents for the
benefit of creditors, to remain upon the premises assisting the as-
signees in carrying out the purpuses of the assignment.  We think
wo cannot construc the statute so strictly. Rule discharged.

Caxx v. Tuoxas.
Absconding deltor—Attachment—Execution—C. L. I A., 2ecs. 53, 55.

Tho plaintiff obtained execution against A., whoso goods were then under seizare
ujwa an attacl t issucd inst himn as sn abseondiag dobtur.  The shenfl
vader C. L. I* A, sec 33, having sucd and obtajued payient of a sum due by
ane of A’s debtors,

Held, that such maoey was not lisblo to the plalntiff’s execution, but must be
divided amon,? the attaching creditors.

This was an action brought by the plaiatilf agaiust the defend-
ant, as sheriff of the county of Weantworth, on a return of nulla
bona made to a wrnit of fier: facias placed in his hands on the
socond day of November last past, against the geods and chattels
of one Willizmn Dudds, in favoeur of the said plaintuff; and by con-
sent of parties, and by order of o judge, the following casc was
stated fur tho ofinion of the court without pleadings :—

On the 10th of October, 1857, the above named plaintiff obtained
a judgment in this bonourable court against ene William Dodds,
and on the sccoud day of November following placed a writ of
Jieri facuas, against the goods and chattels of the said Dodds, in
the hands of the defendant, as sheriff, for the execution thereof.

On or about the eleventh day of October last past the said
William Dodds abscunded trom this province, and procecdings were
then taken against him as an absconding or concealed debtor, and
on the twelflh day of the same month n writ of attachment agaiust
the said William Dudds, as such absconding or concealed debtor,
was placed 1u the hands of the defendant, as such sheriff as afore-
9aid, at the suit of Joha Riddle and John McMab, who in due
course obtained a judgwment, and placed & writ of fiert fucias there-
on, agaiust the goods and chattels of the said William Dodds, in
the hands of the defendant, to be exccuted according to the cx-
igency thereof.

Various other writs of attachment, including one at the suit of
ouo Young ngainst Dodds issued on the thirtcenth day of such

last mentioned month of October, were sued out against tho said
William Dodds at or sbout the time of the issuing of the last men-
tioned writ of attachment, sod were also duly prosccuted to judg-
ment and execution.

On or about the thirteenth day of the same month October,
and befure the writ of fiert fuctas of tho said plaintiff, so by him
ubtained under lis judgment, was issued aund placed in the hands
of the suid defemlant, be, the said defendant, us such sheritf afore-
said, did give uotice in writing to the Great Western Railway
Company, a debtor of the said absconding debtor, as provided by
the 52nd scetion of the Common Law Procedure Act, and the per-
sonal and other property of such nbsconding debtor having proved
insutlicient to satisfy the said attachments and the executions issu-
cd thereon, did, in pursuance of the provisions of the said act, sue
for aud recover from the Gieat Western Railway Company tho
sum of £311 13s. 3d., und the said muney now remains in the
hands of the said defeadant as such sheriff as aforesaid, and was
it the possession and custody of the said defendant before and at
tho time of the return of the writ of fleri fuctas in favour of the
plaintiff hereinbefore mentioncd.

The said sum is not sufficient to satisfy said attachments.

The question for the opinion of the cvurt is, whether the money
so received by the sherift from the Great Western Railway Com-
pany is linble to be scized and taken by the sheriff in satisfaction
of the fieri fucias so issued und placed in his hands by the plaintiff,
or whether the same is liable to the several attachments so issued
against the absconding debtor,

If the court should be of opinion that the maney was or is so
liable to scizure under the fi. fu., judgment shall be entered for
the plaintiff, if otherwise for defendaunt.

Start, for the plaintiff. Durton, contra.

C. L. P. A., 1856, secs. 63, 65, 67, 68, 194; Collingridge v.
Puazton, 11 C. B. 683, were referred to.

Ropissox, C. J.—I think the mouncy obtained by suing the
Great Western Railway Company under the 53rd clause of the act
must be divided among the plaintiffs in the writs of attacbment,
aud canaut be treated as if it was the proceeds of goods remaining
in the bands of the absconding debtor, and so paid over to the
judgment creditor, who obtained judgment before the debtor ab-
sconded ; and cannot therefore be paid over to such judgment
creditor, under the 53th clause of the Common Law Procedure Act.

The legislature never could have intended that when an attach-
ment creditor had availed himself of this provision of the statate,
giving the security for costs which the act requires, a creditor
who had obtained execution upon a judgment against the debtor
Lefore he absconded, should step in and sweep away the fruits of
tho action brought by the sheriff at the instance of the attachment
cred:tor for his benefit.

If the debtor had never absconded, and this wero a question
between a previous execution creditor and a subsequent one, which
should receive tho benefit of a garnishee order obtained by the
plaintiff in the sccond writ, there could be no question that when
the money was collected by the creditor who obtained the order,
he would hold it against the creditor who liad the prior execution.

The case cited from 11 C. B, 683, has a material bearing on this
case. We are clear that the plaintiff cannot sustain this action.

Buaxs, J.—1I think judgment should be given for tue defendant.
[t is admitted that the judgment debt duo fror the Great Western
Railway Company to the debtor was merely av account, and there-
fore not liable to seizure by virtue of 22nd sec. of 20 Vic., ¢h. 67,
similar to the Englith act 1 & 2 Vic,, ch. 110, see. 12, enabling
sheriffs to seize upon wrius of fi. fa., mouey, bank notes, cleques,
bills of exchange, promissory notes, bonds, mortgages, specialtics,
or securities for money. Itis said the plaintiff might have had
tho remedy by garnishment under the 194th scction of the Com-
mon Law Proceduro Act, after he had obtained his judgmeant, had
it not been for the attachments sucd out and notices given under
the 52nd scction of the act, which would deprive him of that
remedy.  All we can say to that question ig, if it be any hardship
upun one creditor more than upon another, which of them is to
obtain the fruit of his legal proceedings first, the legislatare must
apply the remedy. The 55th section preserves to the creditor who
sucs before the debtor has absconded his legal rights upou his
exccution to the cxclusion of the attaching creditor, and the
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