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the case in which the partics have not appeared.
This will be found a convenient arrangement to
adopt, but the order of proceedings is entirely in the
discretion of the Justices composing the Court of
Petty Sessions. When a case is finally taken ur,
should neither party apyear or answer when duly
called by the Constable, the only course is to dis-
miss the complaint.

Non-appearance of the Complainant—Appearance
of the Defendant.—In case the defendant appears
and the complainant does not appear, either person-
ally or by attorney or counsel, then the complaint
may be dismissed, unless the Justices are of opi-
nion that the ends of Justice require that an adjourn-
ment should be made; and if the case be one of
an aggravated character, or there isroom to suppose
that the complainant’s abgence is owing to accident
or necessity, it would be proper to adjourn the
hearing on such terms as muy scem just. The 16
Vie.,, cap. 178, las the following provision in
sce, 12:—

«If on the day and place so appointed as aforesaid such
defendant shall appear voluntarily in obedience to the Sum-
mons 1 that bc:{mlf served upon him, or shall be brought
before the said Justice or Justices by virtue of any warrant,
then if the said comnplainant or informant do not appear by
himself. his counsel or attorney, the said Justice or Justives
shall dismiss such complaint or information, unless for some
teason he or they shall think proper to adjourn the hearing of
the same until sume other day, upon such terins as he or they
shall think fit,”?

Proceedings on appearance of Complainant—Non-
appearance of Defendant, and ex parte Hearing —1f
at thetime appointed for the hearingthe complainant
should appear and the defendant should not appear,
it will be for the Justices to determine whether they
will proceed with the case or adjourn till a future
day. Should the defendant send or bring to the
notice of the Justices any reasonable excuse for

his non-attendance, as illness, compulsory attend-
ance elsewhere, or some other reasonable excuse, )
and the Justices are satisfied that such excuse is|
made in good faith, and not for the purpose of
evasion or delay, and the ends of Justice do not
imperatively demand immediate action, the proper
course is to adjourn the hecaring to a futare day,
directing a notice of the adjournment or a fresh
summons (the latter i3 the better practice) to be
served on the defendant; or if the Justices discover
by the examination of the officer who serves the
sunwmons, or by any other means, that the defen-
dant’s absence is accidental or unavoidable, and
find that his appearance can be insured by an ad-
journment, they should by all means postpone the
hearing—the presence of bothlitigants being always
desirable with a view to a safe and satisfactory ad-
Judication.

If, however, the defendant does not appear, and
no excuse for his non-attendance is offered or ap-
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pears, the Justices may take one of two courses,
in their discretion, that is to say, they may either
tssue a warrant to compel the attendance of the
defendant or proceed to hear the case ez parte. As
already noticed, the proceeding by warrant should
only be taken where the defendant is otherwise
likely to evade justice, or the case is of an aggra-
vated or serious nature—and whichever alternative
be adopted—whether issuing warrant or proceeding
to hear the case in the defendant’s absence—great
care should be taken in making the proper preli-
minary enquiry, so as to satisfy the }ustices that
the summons has in fact found its way into the
defendant’s hands,[2] and that his non-attendance
is owing to wilfulness or negligence ; it would be
a grievous wrong to act against a defendant who
had no proper notice of being required to answer,
or who was prevented from appearing by aceident
or inevitable necessity. In order then to satisfy
themselves on this point, the Justices should call
up the Constable who was entrusted with the ser-
vice of the summons and examine him; first ad-
ministering an oath to the following eflect :—

s You shall true answers make to all such questions as shall
be demanded of you touching this casc.~So help you God.”

The Constable’s deposition should then be taken
down in writing, and when concluded signed in
the usual way. The oflicery after he is swom,
should be particularly questioned as to the time of
serviee, and when the sumimons has not been given
personally to the defendant the manner in which
service has been made, as has been before partica-
larly referred t0:{3] and also if he knows of any
impediment to defendant’s attending.  When the
service is found to be sufficient according to the
mode prescribed by the Statute under which the
proceeding is had, or if no mode be preseribed,
when it is ascertained that the service has been
personal, or that the summons has been left for the
defendant at his Iast or most usnal place of abode,
a sufficient period before the time appointed for
hearing, to cnable the partly 1o come prepared with
his defence, the Magistrates may sufely proceed
to itear and determine the case ex parte—that is,
they may take the evidence and proceed with the
case as il defendant were present.

The following provisions on the subjec: of hear-
ing ex parte are contained in the 16 Vic., cap. 178,
sec. 21—

«Qr if where a summons shall be so issued as aforesaid,
and upon the day and at the place appointed in and by the
saxd summons for the appearance of the party a0 summoned,
such party shall fail to appear accordingly in obedieuce to
such summons, then and in every such case, if it be proved

on oath cr aflirmation to the Justice or Justices then prasent,
that such summons was duly served upon such party a rea~

2] See ante pages 5—239nd 24,
(8] Yee ante poge 8.



