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comes a tresspasser ab {nitio, and this though his conduct
may have been lawful in the first place: for the subsequent
illegality is said to show that the party contemplated an ille-
gality all along, and so the whole beconies a trespass. (1
Swith’s L. C. 65; Smith v. Lygington, T A. & E. 167; Reed
v. Harrison, 2 W. Blac. 1219). As tothis difficult subject,
the clau ¢ enacts in terms that a party distraining shall not
be deemed a trespasser from the beginning on account of
any irregularity afterwards committed by him. bu* shall
nevertheless be liable to make satisfaction for the special
damage, so that acts originally justifivble remain ueaffected
by a subsequent abuse of autherity.

The provisions contained in secs. 193 and 194 are similar
to those in the first English County Courts Act, 9 & 10
Vie., ch. 95; and avariety of statutes, passed for the protee-
tion of persons who have public duties to perfurm, cinbody
like enactents. The meaning of words and terms common
to most of them bhave been fixed by frequent judicial iner-
pretation.

Sec. 193 enacts that, ¢ any action or prosecution against
any person for any thing done in pursvance of this act shail
be commenced within six months after the fact was com-
mitted, and shall be laid and tried in the county where the
fact was committed, and notice in writing of such action,
and of the cause thereof, shall be given to the defendant
one month at least before the commencement of the action.”
And sec. 194 provides that, « If tender of sufficient amends
be made before actiun brought, or if the defendant after
action brought, pays a sufficient sum of money into court,
with costs, the plaintiff shall not recover, and in any such
action the defendant may plead the general issue, and give
any special watter in evidence under that plea.”

In order to entitle a party to the protection of these sec-
tions, it is not necessary that the thing sheuld be autho-
rised by the act. A thing is dunc in pursuance of the
statute when the person who daces it is acting honestly and
bona jide, cither under powers which the statute gives or
in discharge of the duty which it imposes, reasunably sup.
posing that he has authority, thaugh he may erroneously
exceed the powers given by swatute; but if be act Lonu file
in order to exceute such - owers or discharge such duties, he
is to be considered as acting in pursuance of the statute and
entitled to the protection conferred on personswhilstsoactivg.

In order to maintain an activn or piusccution against any
person for anything done in pursuance of the Division
Courts Act, it is necessary, and these sections require:

Ist. That a notice in writing of such action, and the
cause thereof, shall be given tu the defendant une monthat
least before the commencement of the action.

2nd. That the activn shall be commenced within six
sonths after the fact committed, and

3rd. That the activashall be laid and tried in the county
where the fact was committed.

And for their further protectivn, such persons have cer-
tain privileges under the scctions named, that is to say:

1st. The defendant may tender amends before action
brought.

2nd. After action brought he may pay into court a suffi-
cient sum to cover the damages, which he has neglected to
tender in due time.

3rd. The defendaunt may plead the general issue and give
any special matter in cvidence under that plea.
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ERROR AND APPLAL.

[Refore the Hon. Sir 2. B. Ronvans, Bart, Chief Justice of Upper
(. nada, the Hon, W. H. Drareg, C.13,, Chief Justice of the Com-
mon Pleas, the Hon. V. C. Estrs, the Hon, Mr. Justice Burxe,
the Hon. V. (. Srracer, the Hon, Mr, Justice Ricuarns, and
the Hon. Mr. Justice Hacarty.

ON AN APPEAL FROM A JUDGMENT OF THE COCRT OF QUEEX 3
BENCH.

(Reported by Arsx. GRaNT, Esq., Barnister-at-Law, Reporler to the Court.)
Movexzaor v. Tae QUERN.
Grant from the Crown—Ihghway.

On the Sth of January, 1836, a survevor, in complisnce with fnstractlons from
the governi ‘ent agent, 1aid out a road or strcet on the purthern hmits of the
town of bo.adan. two chialns wide, & portion of wlich was then, and had for
some i boen, in the actual possession ut the Episcopai Church, to which
body = patent snbsequently, on} the 18th of January, 1836, waa jxsuvd,
graating to them all that parce! or tract of Iand, “on which the Episcopat
Church now stands and containing four acros and two tentba of ap ues or
thereabouts” Upon an indictment fur a nuisance 1 stopping up the lughvway,

I7eld, that this survey, althouzh made after the grantees had gono {ato poswssion,

must prevall agalnst such possession.
[ Hagarty, 3, disssuung.) {Error and Appeal, 1561 }

The nppeliant John Mountjoy was indicted for a nuisanco for
unlawfully and injuriously erectng a certain fence of the lengih
of two hundred feet, and of th2 height of four feel, in a certain
strect in the city of London, called East North Street, being the
Queen’s common highway, whereby the same was and is straight-
ened, narrawed and obstructed to the great damage of all Her
Majesty's liege subjects, &c

To this indictment tho defendant picaded *“not guilty,”” and
was tried before the Hon. Mr. Justice Richards in the month of
March, 15860, when the jary returqed a verdict of guilty. The
effcct of the evidence taken upoan tho trial is stated in the judgment.

A rulo sust for 8 new trial was sabsequently obtained, which
upon argument was discharged.  His Lordship the Chief Junstice
in disposing of the case, sayiag: ¢ The report of the case of the
Queen v. The Dichop of Huron (8 U. C. C. P. 233) will explain
tho nawre of the question presented by this case, which turns
upon the same patent, snd the same facts, though the evideace
upon tho two trials in some respects varies.

¢ The defendant in this case is an occupan® Af part of the land,
which it is contended on the part of tho prosecution is not inclu-
ded within the patent referred to in the case in the Common Pleas,
and he has inclosed all the land up to the northern limit of East
North Str ct, assuming that street tu bo 100 feet wide only, and
not two chaius, or 132 feet.

< The letters patent by which tho Crown granted certain lands
in and near the town of Lundun, ns an cudowment for the Rectory
of St. Paul's Church, 1n the said town, describes the land thus, of
which the defendant is in possessivn of a part, ’all that parcel or
tract of laud. being part of the town plot of Loudon, on which
the “piacopal Church of England now stands, and containing four
acres and two-tenths, or thereabouts’ 1t ig dated the 1%th of
January, 1836.



