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and thora the lcarned arguments of Mr. Gray and Mr. Willes
was perfectly appalling b y tlieir lcogth, by the multitude af
cases quotcd in thein, an d the ingenuity with wliici thee
nre applicd. Nearly at the saine timo, die Court of Exohequer
dcidcd in HoiweZ v. lZodbard, 4 Ex. 309 in eirect opposition
ta thejudgment of the Court of Common lions in C'alieuidar v.
Jloiward.

Suroiy at this stage the logisiatuiro miglit woll have inter-
posed to subRtitute sometling like method and simpieity in
t'Io piace of the muns of statutcs whichi hava boon describcd.
The logislattro did stop ini, and by dt Slst section ot the Coin-
mon Law Procedure Act, 1852, after empowering bath the
plaintif? and the Mofndant with praper ]cave ta pload double,
provided that the Ilcosts of any issue cither af fact or law
shahl follaw the finding orjudgmeat upon sucb issue. and be
adjiidgod to the su ccessful pnrty whatevcr ny be the re8ult
of the other issue or issues.'P A macet innd'.qunte ennctmient
and one which has already been hold in C'azneait v. Morrice,
'2 Jur. a. s. 139, to apply only ta the issues raised in double
pleading; in filct it only epiaiins, and does not even repéai
the statute of Anne. Zvo have thereforoellne more Act of
Parlinnient addcd teo ur list of those wivhch reguinte cat8,
with very littia corrcspunding bonefit.

Sa far wve have been concerned wi.tt the-gentral rights ta
cots-

lot. Or the party who Las been succeseful in the
wlîole suit.

2nd Of the party w la has succeeeded on one or
more oi the conu or causes af action, buot flot on ail
t counts or causes af action invoived in dit suit.
3rd. 0f dit party who bas bcon tsuccessiol on an

issue ar issues, but nlot on the causo of action ont of
which it arase.

We now corne ta the aines af onactments pussed for the pur-
pose ai iimiting this general right.

Itwas discovered ait an early period that the indîscriminate
award ai caste to the successful pnrty tended ta encourage tie
bringing af actions on frivalous, though tcchnicaily rightful

gruns and aise iavourcd tho vexatious choice of the higiier
andure8- costly in preforenre ta the inferior tribunnîs. Ta
check this cvii the 43 of Eliz, c. 6, was passcd v'hich declared
' hat, Ilif upon any action persanal ta lio braught in any ai
ber Majesty'ix Courts at Wcstminister, nlot boing for any title
or interest of lands, lier conccrnine the frechoid orinheritance
af any lands, lier for any battcry, it shail appear ta the judges
ai the saine count, andsgo signified or set dowa by the justices
before whom the sanie shall be tricd, that theodcbt or damage!,
ta be rccovered therein, in the saine court shal nlot amount
ta the sumn of 40s. or above, that in overy such case theoj.dgcs
and .justicu's before wbom any such actions shalh be pursucd
shal nlot award for costs ta the party plaintiff any groatcr or
more caste thon the som of the debt or damage so recovcred
shall amount unto, but les rit their discrotion."

To explain this enactmcent it should bo remarked that the
County or Sheriff's Court of that tueo had exclusive cagnizanco
(G6 Ed. 1, et. 8 Kennard Y. Jones, 4 T. R. 495), of all (sec
authorities ia Coin. Dig. County C. 8) personal actions (flot
being for trespass ri et armis or for lands of freohoid, &o.)
under the value ai 40a.; anid thoefore it became a common
device for the purpose of taking the case ont ai tho anferior
jurindiction ta lay the damages in the declaration at an amnount
abCe that sum. The framers of the statuto struck at the
root of this misebief bv making tha certificateofa the judge, ta
the effect that the oxta claii was nlot bona -Mde made, the
instrument af taking away the right ta castd: in effeet they
seid.ta the piaintiff, IlIf you wiil hanrass yuur opponont by
coming ta the courtz at Westminster, wben you ouglit ta
bring your suit in the County Court, you shahl furfbit dt right
wofull costs wbich success would otberwise give YOo." It is
warth remarking that thie statute was noi nctcd dpon for 150

ero, until C. J. WVilles, i la 'iflh v. ,Smith <citcd in 12 Str.
23), for the first time gave the depriving certifiente, thant ac-

tion being reprcs;onted ni; a very pahtry onc braught for rcmov-
ing snnd frein Ilunslaw Hîeath.

In the failowing reign it was tlîoughit nccessat;ry ta do sorne-
thîing still morcestringcnttoards repressing frivolous actionn
for verbal defamation, nad accordingy dta 21 Jac. a. 10, 0. 6
enncted, tlînt in aIl actions for slnnd rous words, wlîcrever
tried, if the jury should uscss the danges under 40a., then
the plaintif? slîould recover only si rauch cests as the danmoges
Bo assessedl amnaunt ta, nny law, &o., ta the contrary notwith-
standing.

Sa things temnined ini ti respect until tho 22 and 23 Car.
2, e. 9 was passed, whichî statuto, by tho constructinofa tho
judecs (3 lis. 322, .31arriit v. Stanley, 1 Man. & Gr. 853), was
limited in its application tu actians ai trespa.s qtmare clausuina
Jregit, tagother wvith the personai actions excludcd tram the

perntion ai the 43 Eliz. o. 6-namely, actions of assauit and
ba.ttery nnd thoso in which title ta land came la que3tion. In
its treatment ai these it diffored materially from ils great pro-
decessor; fur it laid devrn tbat if tie jury gave les than 40s.
damanges the plantiff shouid nlot recover more coots. than the
damanges ao found .ihouid amount ta, unicess the judgo certiflcd
thiat an assauit, and batterT' was proved, or that titi e ta landi
was cbiefly in question. Tais section ai tho atatute is flot
now in force, having been expressly repealed by the 3 & 4
Vie. c. 24 ; but it is necessnry ta refer ta it because ai its sup-
poscd connection witli the 8 & 9 Win. 3, e. 11, of which Act
sec. 4 says, that Ilini aI actions ai trospass3 in any ai bis Mia-
jesty's Court ai Records at We.stminster wherein at the trial of
the cause it shial appear and hoe certified hy tho judge under
bis band, upon tho back ai the Record, that the trespas upon
which any defendant shall be found guiity wau wilfiil and
mahiciaus, the plaintif? shahl recaver nlot only his damages,
but bis foul cests of soit, nny former law te the cantrary mot-
withistanding." It has been hold, in Bow1,cr v. Cook, 4 C. B.
236, tlîat this meroly operatcd te mitigate the atringency ai
tho 136th section ai the 22nd and 23 Car. 2. c. 9, and there-
fore that the repeai of the latter anniliilatea bath. Obviously
the words ai the section have no meaning if there was nothing
antece.dent ta them whicli operated ta take away cests in
cases where a certificate afiwihfui and maliciaus trespase might
possibly be given. But woe the Court ai Common Pions
strictly right in saying the I36th section ai the 22 and 23 Car.
2. c. 9, wus the only enactment which had this operatior, ?
A verdict for les than 4109. in an action for trespass, quare
claitsumfeqit, wbero tite ta land wnu not in qeestion, followed
by dte cortificats, pursoant ta the 43 Eliz. e. 6, would havo
tho saine deprivin- offect. Oi course, if the giving ai tho
certificate is cntirefy discretiavary with the judge as is pro-
bably the case, the above decision le practically correct; but
stihi this very indirect mode ai repeahing an express statute le
oxtremeiy unsatisfactory.

The 3 & 4 Vict., c. 24, is the only act relating ta aur pre-
sont topiecwhich romains ta hoe considered, It repeal2d, in ex-
press terme, the22 & 23 Car. Il., c. 9. sec. 136, Ur.Q imýliedlY
we must assume, the 8 & 9 XVill. III., c. 11, sec. 4; it aIse
took actions ai trespase and trespass on the case out ai the
operation ai the 43 Eliz., c. 6. Ilaving dunc this, the 2nd
section onacted, that in actions ai trespass un the case, where
the plaintif? rcavered less damages than 40s., hoe should have
fia cast8 whatover, unless thejudge or oflicer who presided at
the trial shoold certifyi that the action was roally brought ta
try a riglht, besides the more right ta recover damages for tho
greivance complained of in the action, or that the trespass or
grievance in respect ai whîch tho actin was bruugbit, was
wvilful and maliciaus. Aànd the third section provided, that
nothing in the .Act should deprive tho pliintif? ai bis caste in
an action for trespass cummitted by the dofendant, aiter notice
nlOt te trespass.
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