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and might serve the process in such action upon a sharehoider
resident out of the jurisdiction; and aiso that, where any question
18 raiaed as to the validity of any cali, an action inay be brought,
i the Supreme Court for the purpose of determining the vaiidity

of the call and the right to, seli, and that process in such action
may be served on a shareholder resident out of the jurisdiction.

On the 24th Aprit, 1918, the plaintlTs discontinued the first
action, and commenced this action on the 3lst May, 1918; in it
they aileged that a cali was made on the l8th October, 1917, and.
they claimed: (1) a declaration that the shares standing in the
names of the defendants were flot fully paid and were assessable,
and subject to cati, that the cati made was vaiid, and that the
plaintiffs were entitled to, seil the shares; and (2) an order for the
sale of the defendants' shares under the direction of the Court.

in sub-sec. (6) added to, sec. 151, it is provided that prcessa
in such an action as is declared maintainabie niay be served upon
a shareholder resident out of the jurisdiction " in the saine manner
and subjeet, to the sarne conditions as process îs permitted to be,
aervýed out of the jurisdiction in cases provided for by the Con-
8olidated Rules." The learned Judge iras of opinion that the
4econditions" referred to were not the cases set out in Rule 25 in
which service might be aliowed, but the regulations as to applica-
tion, evidence, and procedure for effecting service stated in Ruies,-
26 te 30.

It was argued that the sub-sections added to, sec. 151 were flot
applicab)le to, the plaintiff company; that the cati in question in
this action depended for its vaiidity upon an Act passed i 1907,
upon the petition of the company-7 Edir. VIL. ch. 117; that the
payment of the cati muet, therefore, be enforced, if at ail, in the
manner laid down by that Act, and not otheririse; and that the
plaintiff company had not been given statutory power o inaintain
the action or to serve notice of the writ eut of Ontario. 1It was
not nece8sary Wo decide that point upon the present motion, be-
cause, whichèver way it was decided, there. was another point
which couid not be decided upon the materiai before the Judge
upon this motion, and which, if decided in favour of the plaintiff8,
aeemned te authorise the institution of the action and the miaking
of the order for service out of Ontario.

Neither in the statement of dlaimi nor in the affidla,,it upon
which the order giving leave to issue the writ was based was there
any reference te the speciai Act of 1907; and the plaintiffs con-
tended that the cali did net depend for its validity uponi the
apeciai Act. The question whether Xhe cati soughvt to be cnforced.
was one which couid be supported apart from the special Act was,
obviouuly, a question whîch couid not be determnined untit att the>
facts were brought out -at the triai of the action.


