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L egisiation Respecting Life Insurance Beneficiaries
English Conimon Law has Been Altered by Legisiation in'Canada-

Statutes Differ in Varîous Provinces, However-Comparisofl of Law as

Regards Beneficiaries, Division of Insurance, and Children's Insurance

By H. J. SIMS, L.L.B. -
Sims, Bray & Mcelntosh, flead Office Solicitors of the .Mutual Life Assurance Co. of Canada, Waterloo, Ont.

FOR a proper underaýtandîng of the various provincialFenactrnents i respect to beneficiaries, it would be welh
for a moment to consider the statua of beneficiaries at com-
mon law.

Ia the absence of any legiahation the commun law ruhe
la tbat a policy and the money to become due under it be-
long, the moment it is issued, to the person named in it as
the beneficiary, and there is no power in the person procur-
îng the insurance, by any net of bis, to transfer to any
other person the interest of the beneficiary named la tbe
policy. The interest of the beneficiary la a vested one, sub-
ject to be defeated ia tbe event of tbe moneya neyer be-
comning payable within the termas of the contract. In the

asence of any conitrary arrangement b)etween the company
and the aaured, an irrevocable trust la created.

Agreements in United States

Ia order to defeat the common law doctrine the in-
variable practice ia the United States ia for the insurance
conipany, wben effecting the contract, to permit the aasured
te, change thei beneficiary at any timne, and most ail policies
issued la the United States contain provisions to that effect.
It la simply a matter of agreement hetween tbe company and
the aasured. So far as 1 arn awvare, there la no legisiation
la any of the various statea of the union dealng with this
particular braacb of the subject and to the best of mny know-
ledge tbere ia none la England.

In Canada, on the other hand, the vested rlgbt doctrine
at common law has been greatly ahtered, if not altogether
defeated, by virtue of legialative enactinents permitting the
assured to change the benefteiary, subjeet, bowever, te cer-
tain restrictions which will be dealt with hater on. It bas,
therefore, not been the practice for Canadlan companies te
insert a change of beneficiary clause la their policles.

Ia passing it xnay be atated that it bas been ceaceded
that the rlgbts and statua ef beneficelarles are matters with-
la the purvlew of the provincial legislaturea.

Advanced Leglalation

It an safely be aaid that Canada bas insumnace legis-
lation much la advance of most o! the older countries and
prlicipally in respect to beneficiaries. Many years ago in
Upper and Lower Canada the principle was adopted of free-
lng insurance moneys payable to wvivea and children froni
the claims o! creditors. Ia fact, Canada waa the first country
la the British empire to enact auch legialation. The prin-
ciple bas since been extended ia favor of certaia other bene-.
ficiaries and la now an integral part o! the iasurance acta o!
ail the provinces. Insurance moneya are by statutory enaet-
m4ents la this country frequentiy impressed witb a trust, an.d
the contract bas added to it many o! the characteristida of
a trust settlement. The paternal featurea of modern legia-
lation ia Canada, as well as in other countries, bave largely
been dictated by a recognition o! the importance of life in-
aurance as a factor la the economic life of a nation, o! the
immense investments of money entrusted te life cempaniea,
and of t hle further fact that the encouragement e! l! e ia-
Eturance will best tend to eradicate the baneful influences
of thrifthessnesa.

The provinces o! Ontario and Quebec have been the
pioneers la inaurane legislation in Canada. The Ontario

An addreis before the conference of provincial insur-

ance auperintendenta, Winnipeg, Qetober 4-7, 1920.

Insurance Act deals in a most comprehiensive way with the
whole matter of insurance. Quebec, too, has very complete
lawa on the subject. The Saskatchewan Insurance Act ia
practically a counterpart of the Ontario Act. The maritime
provinces have used the Ontario Act as a basis for their in-
surance laws. Much of the legisiation in Manitoba, British
Columbia and Alberta is similar to, that of Ontario and
Quebec.

Although there is consîderable variation ia the statutory
enactmnents of the different provinces concerning life insur-
ance, stili the selient features of the various provincial acte
are similar. This is particularly truc in respect to the bene-
lits conferred on wives and chîidren. At the sanie time it
la to be regretted that there are not uniforma insurance laws
througbout the various provinces. If there were, it would
avoid much confusion, considerable inconvenience and more
or less litigation.

It îa my purpose now to point out somne of the maay
differences in the various provincial statutes relating to
beneficiaries. Before doing so it would be advisable to men-
tion that the Iaw of that province in which the assured re-
sides when the insurance is effected and presumably where
the policy la delivered to him, governs the construction of
the contract, and some of the courts have also held that thia
rule applies as well to the rights and statua of the benefi-
ciaries, no matter to what province or country they may
afterwards remove and notwithstnnding any terni or con-
dition in the policy to the effect that the law of the province
,where the head office of the company la situate shall govern.
The only possible exception is British Columbia.

Preferred Benellelaries

Ahlow me to point out in the first place that the pre-
ferred clasa of beneficiaries differa in some of the provinces.
In Ontario, Saskatchewan, Alberta, Nova Scotia and Prince
Edward Island the c1as8 consista of the huaband, wif e, child-
ren, grandchildren and mother of the assured. Ini Quebec,
in the case of a man, it consista of bis wife, bis, children
and bis wife's children. In the case of a womian it consista
of bier children. ia Manitoba the cîass is the husband, wife,
children and step-children. In British Columbia the husband,
wif e and children are only preferred ,beneficiaries, wbile in
New Brunswick, the class consista of husbandi, wife, childrein,
grandchildren, niother, father, brothera and sisters of the
agsured.

la ahi the provinces, except Quebec, inaurance moneya
payable to preferred beneficiaries are not attacbable by the
creditora of the assured as welh after as before payaient by
the company. In Quebec tbey are oniy exempt whiIe in the
banda of the company. In tbat province tbey are also
exempt while in the bands of the company from. the dlaims
of the beneficiary's creditors, but itot after payment. la
Manitoba aucb aioneys are flot liable to seizure by the credi-
tors of the beaeftciary whetber paid ovejr by the companiy or
net. There ia no simular provision in tbe Insurance Acta
of any of the other provinces.

Division Among Beneficlaries

Whiire the benefites are payable to wife and childrea,
without any apportionaient, tbe haw ia Manitoba la that the
wif e takes ene-third and the chihdren two-thirds. In Quebec
the wife tales haif and the cbildren the other haîf. In al


