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(d) Nonsuit-If the first actions go off by nonsuit, it is evident that, in
ail other action brought for the sanie cause, there rnay be a verdict renderctl
inconsistent with that given in the action for malicious protiecution. Bt
it has long been settled that the possibility of such a verdict in a future and
not existing action shal flot hinder a man fromn bringing the second
;ýction. (i)

(e) A/mzdonment of peioies iitoceediigs-It has been laid down that
th~e fact of the prosecution being abandonad before the trial does not relieve
the plaintiff iii the second action from the burden of proving want of
probable cause; (j> that ail action for malicious prosecution cannot be
supported merely by evidence of the ahandonmient of an action of debt
after the arrest of the plaintiff <k> and that the existence of probable cause
s not absolutely negatived by evidence showiiig that the defendant dis.

continued an action of debt after the arrest of the plaintiff. (1) But iii later
cases a different domtine seems to be enunciated. Thus, evidence that an
attion for deht was discontinued by the de.,;ndant about three weeks after
the commencement of the proceedings and the arrest of the plaintif)', has
been held sufficient to cast upon the defendant the onus of proving a
probable cause for the arrest. Trhe position taken was that. as the grounid
of the discontinuance is peculiarly within the lcnowledge of the defendant,
it is for hini to offer an explanation, if hie bas one. (m) So also, Lord
Tenterden laid it down a few years later, that, in deciding the questions of
malice and want of probabk cause, it niakes a material différence w'hether
the plaintiff or prosecutor termiinated the previous proceedings by mlerely
letting thein drop and allowing a niolle prosequi or a nonsuit to be entered,
or whether hie discontinued 'them, the latter being a termination by bis owti
act. (n) So also it bas been said that a stet processus, hy consent c-f the
parties, so far fronm being evidetîce that tîte suit in whicb an arrest %vas
made was without probable cause, is prima facie evidence the otber
wav. (0)

(i) Parker, C.J., in Parker v.. l.fg.:171 -z 0 MOdt. 209,

(j ) Plircel V. .11Manzart ( î809) 1 Canipli. itxq (and cases cite'd on reporters'
noîvst4. There the plaintiff re4ted his ca4e "iter proving the droppinig tif the
Iw(Nsecation, and was nionquited, Lord E llenhoroiigh reniarkinig thai t 010.
ah:;ý.dOning of' a ýros4eCUtio înay arise froin lthe nîuo.t lhonotîrahie motives, and
the nicest sentlq' of justice, instend (if lnevessar-ily proving that the Prosectition
was witnton4y and imaliciptusly, instituted, and the facts %which lutified the prose'-
cititrs4 curiduct nîay he knownî oîîlv to hiînself. A rile for a ne%% trial in this
ea4e was reftised hy the King's Petict ; se L) Eat 361.

(k) Snvlefir V. R//d 81 i) 4 Tauntt. 7.

Pe') Nkiltiv. 4eg/dl? ( 1825) 4 H-. & C. '
în) lI,>hb v, H/ill (1828) Moo, & Ai. 2.5'3.
(e> .Vorrish v. A>rihanx (1835) 3 Ad. & l". 7,1,', lier Pat. 'oo, .1. iii. 7371, Citit1g

IF//i.ies»e V. ilowe// (î8.30) INou0. & NI. 4oi

-M


