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apply my property in payment of it. You must be prepared to do equity, and
to the extent to which Maclennan's debt for which you were liable, has been
paid out of my frnd you must recoup me.”

But Strong, [., though he does not assume to dedl with this view of e case
directly, does so, nevertheless, indirectly, by affirming that the surety under the
circumstances of this case is ertitled to the benefit of the priority gained by the
creditor to as full an extent as if she were a purchaser from him for value, and
that as between the surety and the first mortgagee, Coughlin, the surety’s equity
to be subrogated to the rights of her mortgagee is superior to the right of Cough-
lin to redeem. But, admitting the right of the surety to be subrogated to the
rights of Maclennan, does not that also involve the liability to hold the position
of the mortgagee subject to the same equities as affected him, and among others
the liability to marshal his securities, so far as it could be done without pre’udice
to the surety's rights?

But it mayv be said that to admit of marshalling cu any terms would be a
prejudice to the surety: but we may ask how can a surety justly say he is pre-
judiced merely because he is not permitted to have a fund which was not his
principal's applied in the payment of the debt for which he is surety > In one
sense, a man is prejudiced by not being allowed to pay his debts out of another
man's purse : but that is not, we conceive, the kind of prejudice that a surety
would be allowed to set up as an answer to a claim to marshal securitics.

While the Supreme Court has given full effect to the surety’s right of subro-
gation, it appears to us to have overlooked the correlative right of Coughlin to
have the securities of Maclennan marshalled for his benefit.

The effect of the judgment of the Court of Appeal, as we pointed out before,
was to place Rosanna, the surety, in exactly the position she may reason- F
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ably be supp.sed to have contemplated when she entered into her contract ; but
the effect of the judgment of the Supreme Court is to place her in a superior
position, by enabling her to ride on the back of Maclennan over the head of
Coughlin. W hcther the Registry Act, which purports to confine it. benefits to
subscquent purchasers and mortgagees for value without notice, was designed to
have this effect is certainly a fair subject for discussion.

We would also suggest, in conclusion, that when the decision which has
been arrived at is based on a legal equity which appears to conflict with the
natural equity of a case, it may not be un:-easonable to suggest that the prin-
ciples on which the legal equity is based may perhaps require reconsideration.
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