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or river frontage or other causes, renders thtis
impossible, and then there are broken lots. The
grants frim the Crown are alsr -*2-ry frequently
for less titan the lots as Furveyed, sometimes, as
iii the present case, for a balf lot, sometinses for
a~ quarter lot, and semetimes a certain nuniber
of acres, part of a lot, is grsnted. As a rule
these grants are of land in tise natural state, flot
clcared or improved; at least such is generally
the assumed condition when the Crown first
agrees te dispose cf it to individ', ais. Even
wuere the grauts were prceded by mnere loca-
tions, subject te the performance cf settlement
duties, it is notorious that these duties were
oftentimes flot nmade at ail or made in a very
perfunctory manner, and no part of the laind
was in fact either cleared, fenced or settled upo:s,
and notwitbstanding tise previeus condition to
perform. sncb duties the grsntee bad isot, in thse
langsiage cf thse S5rd section of Con. Suat. U, C.
ch. 88, -1taken actual possession by residing
upon or cultivating somte portion thereof."

W~hou therefore a person witbout any tille, or
without aniy rosi or bonù fide dlaim cf title,
(though, erroneous) entered upon sny sncb lot,
cering and fencing only a portion tisereof. 1 do
cet understand upon wvbat principle titis wrong
doer can bo deenied te bave taken and te be in
possession of tise wbole of such lot,--for esample,
.3f 200 acres, if the lot was originally surveyed
tb contain tisat qunntity, or of thse haif or quar-
ter lot, if sucb had been tise division by tise ori-
ginal survey; or that bis cultivation snd fencing

n- smali part puts himi inte possession of as
mueb (be it the wisele or fractional part of a lot)
as tise proprietor of the part trespassed upon
otrus. In cases of what is well understood in
the country by tise terin "lSquatters," 1 bave
always tbought, that as against the real orner
the.y acquire title by twenty years occupation of
ne more land than they actually bave occupied,
or at lcast over wbich they have exereised con-
tinuous and open noterions acts of ownerslsip,
and flot moere desultory acts cf trespass, in re-
aspect of wbicb the truc owner couid flot maintain,
ejectmcent against the trespasser as thse persen in
posse.ssion.

WVe ngrco with tise learned jndge wbo tried
titis cause, that it must depcnd upon tise circum-
stances of each cetse whether tise jury may net,
as ssgnszsst tbe person baving the legai title,
preperly infer tise possession cf the whole land
covc*red by sueh title in faveur cf an actual occu-
pant, tisougis his occupatitn by open nets of
ownership, suchi as clearing, 'neing and cisîti-
vnîing, bas been limitcd te t jortion less titan
the visole. And wo tbink eviiienee sucb as was
given in tbis case mnust be submited te tbe jury
as legally sufficient te warrant sncb an inference;
and ne queztion upon the evidence, beyond thse
truce character and nature of the pozsession in
point cf extent bas beon raised.

«Cpen the question of the competency cf tise
defendant Jehunston we are net able te cencur in
the rnling at the triai. Nie is tenant in possrs-
sien of tise promises under Wilson, wbo as land-
lord is admitted to defend. An sncb tenant ho
cemes witisin section 5, cf the Evidence Act,
(Con. Stat. U. C. ch. 32,1 which provides tisat
tc proviens enactruont, that intcrest shisil net

disqualify, shahl not render conspetent or au tis-

rizo or permit Ilany claimant or tenant cf pro.
mises sougbt te be recorered in -jectinent"* te bo
eailed as awitness. Hlis netappearingto0defend
does net make bina thse less a tenant of the pro-
mises, baving a direct intere-t te prevPnt a change
of possession, sud net rendered coi.speteîst by
tise set te support that interest by bi's testinsony;
but we are of opinion tisat witiseut his testinisny
the verdict oughit te have been as it was, arîil we
are giad te find in tise case uf Doe v 2iý1ier, 6
Bing, 561, wvhieis is recognised in Ifu9iglip v.
Huiqhes, 1.5 'M. & W. 701, an authority for up-
holding the verdict.

We are cf opinion this rule sisould bo dis-
chnrged.

Rule discharged.

DATES V. T0E GCEAT W£sTsRaN RAILWAY CO.
Common carrscrs-.5edial condigions.

Action azainst dernd2nts as cosnwnn rarrieps Ç',' délair iu
carrytng %orxds.P1ea, seu:lsg up speci-il coudistinim con
wbicth Ue -,o-ds wore received. exenptiag defeudMnts front
tiability. 1kWd, good on denureýr.

Rcmnrkq %S to the uecesstty zid Jo'tV'e of 1egtrt iliv( --e
dreas Iu sucb caes.m

[Q. B., T. T., V.GZ]

The deelr.-"atien stated thaý:t ihe dfn:ns
being commun carriers býy their raiiway. se-
ceiveil from tise plainiff certinz catile te be casr-
ried froru 1ngerseil to Toi-on tu; aod the bi ench
of doty allced was that they negDigentljr and
improperiy detained tise cattie at Ingersoîl, ansl
kept thei in an open and exposed place, owitig
te wisich two of theni died on thse jouruc'y, asnd
thait by thse unrensenahle deiy in tue c:srr;zige
and deiiverj of thse others tho plaintiff lost a
market, &c.

Pieui, tlisat tise said oren and cews in tise diec-
laratieu mcntioued wcre dclivercd hy tise pln;n-
*:*f te and acep~ted aud received by tise defen-
dants te be cas'ricd and conve3yed under a speci.ad
ceniraet, r.nd subject. tu tise foliowiog condi-
tions:

Thattise plaintifF undertorok aIl risk cf loss,
inury, damiage an 1 other coutingencie., in Inail-
ing, unioading, cenvoyance and e:berw'se,
whetiser arising froin tise ne-ligence, defnît or
iisconduet, crimiral or etlserwise, on tb1w part

cf defeudants or tbeir servants ; itmnd shant îsey,
lise defendantts, did not undertakec te forward 0)o
nimaIs by any particular train, or at nmsy speci-

fied hour, neitiser were tise defendanis reapnîs.
sible for tIse delivery of tise animais within a-)y
certain lime, or for any particular market.

And tise defendants further say, tisat thc lo,,ct
and injury sustained by tise plaissîiff in respect
cf tise said oxcu and cews in tise declaraio-n
metioned, as weli by the keeping sud retnin*îsig
cf tise saine nt tlse said lugersoîl siation ns l'y
tise delay in tise cnnveying and deiivcry tîserenf,
wero a loss and injury witisin tise truc intent and
zneaoing cf tIse said conditions, and wa- tsnd is
part of tihe loss or damoage se agreed te lie borne
by the plainif as aferesaid, and net :.nç n-lscr
less or damnge.

Thse plaintiff took issue on se iucis off thse
pîca as relates to tise.aid twe cattle ahlegeclin tIse
dr'cki'ration te have died in consequence ef tha
negligence cf the defendnn;s. And ns te tise
r(Esitiue, he domnt. -red, ons tise gretind tisat tise
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