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defenee the vendor re]ied on the plaintiff's delaY as justifYing

the reseission of the contract. The contract contained no clause

as to what was to be doue with the deposit if the contract was

not perfornied. That was a strong eueO, because the pu.rchaser

was ipsistiflg on specifle performance, but,. as pointed -out by

Lord Justice Bowen, he may look as if hie wished to perform

the contract, but in reality bie had put it out of his power tco

do so-he had, in the lazuguage of the Roman law, receded f rom

his contraet. Lord Justice Fry in the course of his judgment

said that money paid as a deposit mnust be paid on'some terms

express or imp]ied, and that the termis most naturally to be im-

plied appeared to him to be that in the event of the contract

being performed it should be brouglit into account, but that

if thecontract was net performed hb' the payer it should re-

main the property of the payee; that it was not. merely a part

paynient, but was then also an earnest to bind the hargain so

entered into, and created by the fear of its forfeiture a motive

in the payer to perform the rest of the contract. In Jack.-oi v.

De Kadick (1904), W.N 168, on signing the eontract the pur.

chaser paid the auctioneers a deposit of £1,000 as stakeholders.

Vie contract did flot contain a clause forfei ting the deposit if

the purchaser made default in conxpleting. The vendor broughit

ar4 action for specifie performance and obtained the usual judg-

ment for it. The purehaser failing to eomplete, the vendor

subffquently moved for an order in the usual1 form asking for

rescission of the contract and a stay of proceedings, except for

the Purpose Of taxing and paying the costs or the action and

motion. The notice of motion also asked for a âecaration thgt

the vendor waa entitled to the deposit of £1,000 and any in-

terest thereon. The judge refused to declare that the vendor

was entitled to the deposit, on the ground that he coula not

have rescission and at the sanie time damiages for the breach of

the contract. The judge also made the observation that in Hou

v. Rmith there was ini fact no rescission. The question came be-

fore Mr. Justice Eve in the recent case of Hall v. Burnell, 105
L.T. Rep. 409, (1911) 2 Ch. 551. The facte were very sirnilar


