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Neither does the evidence satisfactorily establiali that this
security was given pursuant to any valid and enforceable pre-
existing agreemuent. . . .The winding-up, of the esta.te,
which should have taken place upon the younge-st benieficia.ry
attaining lier majority, ini Septeniber, 1904, had been deferred,
the defendants state, owing te the absence from home of Johnl
Beaniish. How mucli longer Barnet Beainish would have
reinained a creditor, unpaid and unsecured, liad flot the uiews
of plaîntiff's verdict operated, as an incentive to action, is
extremely problematical. Barnet Beamish, according ta hies
own testimony, did not know where John was betweeu Au-
guet, 1904, ani l3th January, 1905. Not until aroused býy
hearing of the plaintiff's recovery did lie trouble ta iniquire
or take any stops to ascertain his brother's whereabouts. On
that day, however, he not only succeeded in promiptly *lvocat-
ing hM, but brought hini immediately front Ottawa te Perth,
and had him. execute on hie arrivai, the xnortgage ini question.

This action was brouglit within 60 days after this uin-
peaelied mertgage was given. Againet plaintiff it. i8 - pre-

*suned prima facie ta have been miade " wvith iltient -"i, jeý-
feat, hinder, delay, or prejudice " him lu enforcing his righits
as a creditor, and " ta be an unjust preference." (R. S. 0,
1897 ch. 147, sec. 2.) The onus of rebuttinig this presuimp-
tien is on defendants-and that burden they have, in my
opinion, failed te satiafy.

Counsel for defenidants directed niy attention te the pro-
visions of cen. illeï 1015 and 1016, and asked1 that, if
plainitiff should ,itcceeçl and be awarded costs, sudel vosts
ehIotuld be limiited in amounit ta what would have been pro'-

pelyicureiad plinitif,. instead of Iininig action,ý tiak(en
sunay proceedlinge, under these Rules.
In iny opinion, the circuiist-ances, of this casiistified tiie

proceduri- which plainitiff adeptedi. It lias, meoreover, en-
tailed littie, if any, greater expense than would have beeuo
uecessary in order te effectively prosecute p1aintiff'e right8
under the Rules cite-d. It is, I think, very doubtful whether
proceedings uinder these uies could have been mnade equaUly
effective.

JudgJnt will b. tiierefore eutered for plaintif declar-
ing fraudulent and void and setting aside the. mortgage in
quesltion as against him, and for his coste- of this action.


