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E-AtilMIFHT-RItIHT qD WAY--MORTC.AGP OP SU1RVIENT TYNEMEN4T WtTI<OIilT fEIOTOP R1014T-

IMPLI91D Rpitia ATION-WILL-DrYVr -MPLIIII) GRANT,

TraWS t'. XlolrZgS (1891.), 2 Q.13. 564, was an action brought to recover
clarniages for interruption of ant alleged right of way. Both plaintiff and
defendaur, claitned title under a. testatrix wito had been owvnetr of bath the
dominant and servient tenement. The dominant texemnent she had occupied
herseli, and the way in question was over a passage, which led frorn the hrouse
sher occupied, through the servient tenement (4vhieh she let to a tenant), ta a
street. This was not a way of nece3sity, but was used bv her from time to time.
11 188 tire testatrix had mortgaged the servient tenement wvithout reserving the
ritght of way over it. She subsequently died, and by hier wlvI devised the
lointatit teiieincnt to the plaintiff's predecessor in titie and the servier.t

tenernent to the defendant. The wili contained rio reference to the right of way.
The defenidant redeemed the. mortgage and tocok a conveyance front the
nr)ortgagee. L'nder these circutristatnces, A. L. Smitli and Grantham, JJ., heid
t bat. as rit righit of Nvay wvas reset ved bY t'te niortgage and as the %vay' %vas not
1 %W;IN ()f Ilecessity, al! right of w.wy tlirough the passage was extinguished by the
rrrortgaig.., ; and that contsequteth'i thre right of wa had not passed to the
piairrtiff's predeu:es.sor irr tite under the will, and they disrnissed the 'action.
UJport appeal, the court (Lindlev, Frv, and Lopes, L.JJ.> refused to decide
whether or flot the way did or did rnot paiss under the wvill subject to the
rrrorïgagý but the), affirrred the dccis;on on the ground that as both plaintiff
and defendant wer- volunteers, the pi'2intiff had nio equity to deprive the
(iefefl(it of the laiger estate lie lrad acquired lry the couve - ance frorn the
niortgagee ; but, thuugh disrniissing the appeal, they did su subject to the right (if

~'r>of the plaintiff to redeeni the nortgage. Phillips v. ILow, 92 L.T. 26, is
triofther case recentlY dccided bv ChittY, J., bearinig on thre questions involved in
itis case.

INLV~-M.RrA(( ç uIIQI Titisi-- LSEa~NA I..ABILITV dE1HlT.:FO-'R

Loi v. h>oiverie (18oi), jCh. 82, \\ as zin action iri whîclr ail incunîbranicer Oit

tire interest of a ceslui que Ù'uest sought to inake the trustee liable for inisrepre-
serrtirrg the amnounit of thre prior inicurnbrarîces on the initerest of the cestui qute

irusi of which notice had beeri given ta Iirni (thc trustee). There wvas no doubt
that the misrepresentation hiad been triade in fact, but it \vas admitted that it

hiad ben ad ithout fraud, and that it was due tu negligence or forgetfuiness.
Thre representation was mnade in aniswer to a letter frorn the pdaintiff's solicitors
stating, Lis a r2ason fur the iinquiry, tirat tlirir clients - were doing business
with -the cestui que trusi, but not statirrg that aun, advance was intended to be
triade on the strength of the information obtained front tlie trustee. The

defendarrt stated certain incunibrances, but trot ail of Nvhich notice had been
giveii. But hie did not state that those mentionied were ail. Under these circurn-

stanices, as there wvas rio actual fraud, tire Court if Appeal ',Lind.Iey, Bowen, ýand

Kay, L.JJ.) held that under Derry v. Peek, 14 App. Cas. 337, the trustee wvas
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