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afterwards discovered that the document whish
he had signed as his awecd differed from the
original draft which he had written, by the omis-
ston of s dirsotion that the defendont should psy
the aosts of the reference. On the 2ud of Deo.,
1868, Mr. Udsll sent to the plaintiff's solicitora s
corresied copy of bis award, with a letter explain-
ing the omission, and atating his opinion that
the former document under the eiroumstanses
was not hiy award On the 3rd of Degember,
1888, the plaintifi’s solisitors sorved & copy of
the award of December 2nd, with a copy of Mr.
Udsll's letter, on the defendant’s solicitors. On
the 18th of Maroh, 1869, an order was male by
Vics-Chanoellor James, ez parte, on the applica-
tion of the plaintiff, that the award of Dezember
2nd should be made an order.of the Couri, Oun
the 16th of July, 1870, the plaintiff gave notice
of motion to the defendant to enforse the per-
formance of the awurd of December 2nd. The
defendant then gave to the plaintiff s cross.notice
of motion to discharge the ordsr of the 18th of
March, 1868, on the ground that the doocument
of the 2ud of December, 1868, was not the true
award of Mr, Udall, it haring been made after
he had made a previcus award, and after oom-
muaications between him end the plaintifs soli-
citors, in the absence of the defendant and his
solicitors.

Thewe two motions were beard tagether by the
Vice-Chancellor, and he made an order iu the
terms of the plaintif’s notice of motion, but
refused the defendant’s motion, giving no costs
on either side.

The defendant appealed.

Fry, Q.C.,and J. W. Chitty, for the appellant.
—~The first award was complete and intelligible,
and the arbitrator had no power to slter it after
be had signed it: Henfree v. Bromiey, G Enat,
309 ; Irvinev. Elnon, 8 Bast, b4; Wardv. Dean,
8 B. & Ad. 234, The second award being a nul-
lity there can be estoppel against the appellant
because he did nothing to set it aside before the
plaiotiff attempted to enforooit. Another objec-
tion to the tecond award is, that communioations
took place between the arbitrator and the plain-
tiff's solicitor behind the back of the defendant:
Harvey v, Sheiton, T Beav. 4565; Yills v, The
Bowyers CUompany, 8 K. & J. 67. Moreover,
the arbitrator had no pawer to give costs as be-
tween solicitor and elient: Wastehead v, Fireh,
12 East, 1856, They referred also to Auriol v,
Smith, T. & R 121, and the Common Law Pro-
cedure Act, 1854, s, 8.

Kay, Q.C, aud G. Williamson, for the plain-
tiff, wore called on only with regard to the power
of an arbitrator to correot a mistake in his award
when once made. They contended that Henfres
v. Bromley was really in favour of the plaintif,
and that it was not qualified at all by Zruine v,
Llnon. As to Ward v. Deon, it was quite s
difforent case from the present, The arbitrator
bad et bis hand to a document, and there was
no other document to show that he had made a
mistake; it was nothing but a question of bly
recollestion. 'They alsu referred to Vorley v,
Cook, 1 Giff. 230.

No reply was ealled for.

Jayes, L.J., snid that the Viee-Chancellor
wade su order in substance euforciog the seound

award, or the document 8o called, and refused an
spplication by the defendant to have an order
making the second award an order of court dis-
charged, and be gave no costs on either side.
There was no intention now of interfering with
the order as to costs, His Lordship thought the
contention of the defendant was a very idle and
teohuical one, and he must have known from the
very first, that if he insisted upon it, the error
wounld be at onee set right upon ap spplioation
to the scurt. But, at the same time, it was very
important to adhere to previous decisions, and
his Lordship thought that the present casegould
not be distinguished from Ward v. Dean (ubdi
aup.), which was a8 clear a oass as possible of a
morely clerioal error. But even st that time,
when the court had mo power to remedy s mis.
take, however trivial, in an award, they thought
that it would not be safe to open the door to
suything outside the written dosument, which,
when once it had been signed ought to sand.
This decision and others of the same kinu must
bave been in the conternplation of the Legislature
when It passed the Common Law Prooedure Act.
That statute provided the most ample means of
setting right any mistake which might have besn
made by an arbitrator, and it was certainly
botter thst any step taken to correct an acciden-
tal error in an sward should be tsken in the
manner provided by the dct. The mistake which
had been made in the present caso was of the
most palpable nature. aud the matter must be
referred baok to Mr. Udall to reconeider and re-
determine it in respect of the mistake whioh was
certified by him to have been msde in his origi-
nal award of November 12th, Two ather points
were taken in the argument. One was that Mr.
Udsll had been improperly having interviews
with one of the parties behind the brek of the
other, His Lordship quite agreed that it was
very important to prevent an arbitrator from
receiving ervidence or hesring arguments ln the
absenco of one of the parties. But the only
eommuunication which in the present case was
made by the plaintiff to the arbitrator in the
absence of the defendant, was the putting the
question to him, * Did you not maks » mistake
in copylog your award!” He admitted that he
had done 80, and his answer was et onoe com-
municated by letter to the defendant’s solisitors,
There was no pretence for saying that he had
been induced by sny such communication to
alter his award, or that there had besn any mis-
conduct on his part, If the cours thought that
there had, of course they would not refer the
matter back to him, but would refer it to some
one else. The other argument way that the
srbitrator had no power to give aosts as between
solicitor and ollent. But at any rate that would
not make the award bed in form. All the costs
of ths suit, as well 88 the costs of the reference
and the award, were referred to the decision of
the arbiteator, and he thought it right, having
regard to the fiduolary relstion sxisting betwoen
the parties, to give the costs as between salicitor
and olient. It waa ewough to eay that he had
Jurisdistion to doit, he being the per.ou appoint.
od to declde who should pay the costs of the suit.
The order appealed from must be discharged,
but with costs, and the matter must be referred.
bask to the arbltrator a2 already mentioned.



