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ANony™MoUs—Cox v, KEATING,

[Chan. Cham.

ANoNyYMoUs,

Solicitor—QOrder to pay over—Striking of roll—37
Viet., cap. 7, sec. 89 (0).

A solicitor included in his bill of costs rendered to
hie client, the fees of a commissioner appointed to
take evidence, and received payment of such bin,
but neglected to pay the commissioner's fees. On
the summary application of the commissioner he was
ordered to pay over the fees within 2 month, and in
default to be struek off the rolls.

(May 17, 1876~ BLAKE, V.C.)
A petition was presented in this matter by
one G. G., against a solicitor, to comypel pay-
ment of 3 sum of $450, and in default praying
that he might be struck off the rolls.
" It appeared from the petition aud affidavits
that the petitioner had been employed hy the
solicitor to take evidence in Seotland to be used
in a suit pending in Ontario ; that his fees as
such commissioner amounted to $450, of which
a bill had been rendered to the solicitor ; that
the latter had drawn upon his client and re-
ceived payment of a sum sufficient te cover all
his costs of the suit in qu'est‘ion, including the
fees of the petitioner.

W. E. Mulock for petitioner., The applica-
tion is made under 37 Viet., cap. 7, sec. 89
(0); and see Re Curroll, 2 Chy. Cham. 323 ;
Be Walker, 2 Chy. Cham. 324 ; Re Toms
and Moorc, 3 Chy. Cham. 41 ; pB. Aitkin, 4
B. & Ald 47; E:z p. Bodenham, 8 Ad. & K,
939 ; Re Kanight, 1 Bing. 91; R Hill, L, R,
3 Q. B. 543,

Bethuae, Q.C., for respondent. The respon-
dent hus not received the fees in question in
privity with the petitioner. It is the ease of
an ordinary debt, and there is no jurisdietion
in this court to enforce payment by summary
provess of this kind. The matter stands in the
sume position as the ordinary case of Sheriff’s
fees, which are included in an attorney’s bill,
and of which he has obtained payment. 1t
vould never be intended to bring such’ cases
within the act referred to.

Brakg, V.C.—It appears on the aflidavits,
and 18 not denied, that the respondent has
received from his elient sufficient money to pay
the costs of the suit referred to in the petition,
including the petitioner’s fees ; here the client
was liable for the payment of these fees, und he
has placed in the solicitor’s hands wmoney for
e purpose of enabling him to pay them, and
instead of paying themn,the solicitor has put the
money in his pocket. * have no doubt that
such a case is a non-payment of money within
the meaning of the act.  The money must be

paid within a month, and in default the res-

pondent must be struck off the rolls. The res-

pondent must pay the costs of the petitioner.
Order accordingly.

s

CHANCERY CHAMBERS.

Cox v, Kearixe.
Replication—Introduction into replication of matter
bu way of confesmion and avoidance—Order 151.
Replication held irrecular which contained new matter
by way of fon and avoid -of the det
set up by defendant’s answer. Such matter should

be introduced by way of amendment to the bill.
, (February 15, 1876 —-REFEREE.)

This-was a suit for specific performance by a
vendee ugainst his vendor. By the third para-

aph of the defendent’s answer, it was alleged
that by the terms of the contract the plaintiff
covenanted to pay the purchase money on the
1st October, 1875, and that the same had not
been paid. The plaintitf, in his replication,
admitted this allegation, and set up certain facts
in excuse for his defanlt.” He alleged in effect
that he attended the defendant and was pre-
pared to pay the purchase money, and that he
did not do so because he found an incumbrance
outstanding on the property, which the defend-
ant refused to remove. The defendant in his
answer alleged that the petitioner had ex-
ecuted and registered a mortgage on the pro-
perty, and he claimed, by way of cross relief,
that in the event of the sale not heing carried
out, the plaintitf might be ordered to release the
lands from the mortgage so executed by hime
In his replication, the plaintiff admitted the
making of the mortgage, but he set up that he
afterwards procured it to he discharged.

Hoylres, for the defendant, now applied to
take the replication off the files for irregularity,
or to strike out the new matter thus introduced
by way of confession and avoidance of the facts
alleged in the answer,

Perking (Beatty, Miller & Lash) for the
plaintiff.  The matter objected to is within the
wmeaning of Order 151, which provides that ad-
missions in the replication may be made, * with
such qualifications as may be necessary or proper
for protecting the interests of the party making
the admissions.”

Mr. HoLmEsTED.—1 do not think that this
replication complies with, or is within the spirit
of Order 151. The system of pleading .which
prevails in this court aims at producing an
issue between the litigants, in the course of at




