
October, 1869.1 LOCAL COURTS' & MUNICIPAL GAZETTE.

codicit that makes any disposition of property
At aIl, muet ho considered to ho dependent on
the viii wbich disposes of the rosi, for the cOdicit
conveys oniy a part of the testator's intention
regarding bis property, and the motives inducing
that particular part of bis intention cannot with
any certainty ho dissevered froin the motives
vhich irîduced the disposition of the rest.

It is dificult, if not impossible, tri predicate of

a particular bequest in a codicit tbat the testator
would bave made it if ho had disposed of bis

otber property in any différent mxannor than that
expressed by bis viii. It mrty ho that the inde-
pendence of the wiii spoken of mnust be soînetbil3g
of a more limited character. And tbe meaning
of the cases may ho that a codicil is indepen.dent
of the v"1l uniesa it is of such a character tbat
the giving vaiidity and effect tri it without tbe
wuli tri vbich it vas intended te ho atiached vould

produceormemnanifesi ahsurdity. I arnnot sure
that even this ruie is capable of being easiiy
spptied to ait the cases that might arise, and I

bave serious doubte vbether sncb a mule is to bO

gathered froni the cases vitb sufficient distinciness
to justify the Court in adopting it. But AIl these
cases occurred before the Wiils Act. Nov tbe
section of that Act is most distinct and positive
ip its terni!. "6No wiii or codicil,"1 &c. And I
ehoutd bave had no hesitation in holding that the
intention of tbat section va3 to do avay with att
implied revocations and retieve tbe subjeci froni
the doubt and indistinctuesa in vbi-ch the cases
bad invoived it. But tbere bave been two cases
decided since tbe Act. The firat of these. In thre
Goods of llaliiweil, 4 Notes of Cases, 400. The
codicit vas dated September 5th, 1845, and coni-
znenced thus :-" This is a codicit te the viti of
me R. H. and vhich I desire to be added te my

vii"and it retated soteiy to account between
hiruseif and bis partuers, containing no bequesi
or appointmenIt. The testater died on the ltb
of September, 1846, and ho oxpressiy declared
shortiy hefore the making of the codicil that ho
had made a viii and that it vas thon iu existence.
In ihat case, the Court sait that, supposing it
Ait to have been destroyed, the codicit vould,

upon the generat principie, falt witb it. but heid
that there vas an exception in faveur of tho

paper, inasmuch as it seemed to have been made
for a 'particular purpese, aud admitted te proof.
Thon cornes the case of Clogoum v. Walcoit, 6
Notes of Cases, 623, in vbich tbe viii vas made
in 1840, the cedicit in 1842. ln Aprit, 1846, be
destroyed it aIl, and tn se doing se expressed
auxioty about the codicils observing this botter.
It vouid not affect the cedicils vith it. In thst
casie for the first tume the Wils Act vas cited,
and the vay the iearned judge referrod te it is
as foilows :-" IUndor the oid law the effeci of
destroying a viii vas by presumption te defeat
the operation of the codicil te thai viii, but by
the preseni iav there muei be au intention s.o
destrey. Hors, hovovet', the deceased did IzOl
mean te desîroy the codicils, but on the coutrarl
ho expocted ai the time sud dectared sftervardu
that ibe parties mentioned lu the cedicits vouglc
have the benefit of the legacies ho had given thon'
1 ami Of opinion thai the Court is bound te pto
neunce for the solidiiy of the two codicils, sud:
decree prohate of themf te the brother vho i
execuior according te the teor on the firat coi
Cil." StucO this lu8t vas estàblishod a case c

curred, Grimwvood v. Cozena, 2 Sw. & T. a. 64,
vhich vas heard in 1860, and in that case Sir
C. Cresswell said, " -I think it bas been estabiabed
by the cases cited at the bar tbat previous to
tho passing of 1 Vict. c. 26, a codicil vas primâ
facie dependent on the wiii, and that the desîruc,.
tien of the latter was an impiied revocation of
the former, and moreover that Sir H. J. Fuit
vas of opinion that no alteration of this principis
vas made by the pasising of the atatute. The
question there is entireiy one of' the intention of
the doceased. When a viii and codicil have been
in existence and the will is afterwards revoked
it tuît be shown by the party appiying for
probate of the codicil alone that it vas intendecl
by the deceased that it shouid operate soparateiy
froin tho wiii, otherwise it wiii be presumed that,
as the wiii is datroyed, the codicil also is re-
voked." In tbat case the learned judge seerna
te have taken it for grantod that there vas no
alttration in the principie, and te have decided
the case as if it vas under the oid iav.

NKov in revieving these decisions 1 cannot per-
ceive that the effect of the statute bas been futly
conisidered by tbe Court. Sir C. Cresaveli see
to bave thought that it had been docided that the
statut. made no difference, and passed it by as
being se. And Sir H. J. Fust discussed the point
without any meaning vhatever, înereiy approving
that the statuto bad mrade it necessary that there
sbouid be an affirmative intention tri revoke; but
the statute says nothing of the kind, and uniss
il makes an actuat revocation necessary it dos
flot interfere vith the existing law ai ail. lW
tkis unsatisfactory state of thinga 1 tbink I shahl
do best in such a case as tbe presen t by adbelng
te the statute,,atid by holding that se this cedicil
bas never been revolced in any of the modes
iridicated by tho statute as the only modes by
vbhich a codicil is te be rovoked, it remains lu
flitl force and effect and la entitied to probate.

COIERRSPONDENCE.

.ila8ter and Servants Act-JtridictioVn of

M[agistraes.

To THE EDITORS Oir TEEi LOCA&L COURTs' GA&ZETTE

GENTLEMEN, - The authority vested in a

Justice of the Pesos under the Master and

Servant Act (Con. Stat. U. C. cap. 75, sec. 9'

appears te be very differeutty interpreted, and

therefore, yen witi, ne doubt, confer s favour

upon Magistrales in general by giving :Mû

valued sud esteemed interpretation of ~h
Rame.

"41. .Any ene or more Justices of the Pefos
may summon a master or employer t0 appulr

before hini er them aL a remaa0lel Lime, to

be stated in the summens,"1 &c'.

Now vhat is uudersteed by a rdabOnabl4

The writer ef thisi letter has seen such a

sumnmons issued On 81 certain (i5y, requiring

the appearauce of the master on that Same.d&Y
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