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way Act, 61 Viet. eh. 29 (D.) Plan 
u 1—Riparian Proprietors—Infringe- 

Jurif diction of Division Courts.] we^ 0j Rights—Cause of ̂ Action— 
—See Division Courts, 4. Damages—Permanent Injury—Defi­

nition of Watercourse—Permanent 
Source—Surface Water —Misdirec­
tion—New Trial.]—By sec. 90 (h) 
of the Railway Act of Canada, 51 
Viet. ch. 29, a railway company - 
have power to divert any 
course, subject to the provisions of 
the Act; but in order to entitle 
themselves to insist upon the arbi­
tration clauses of the Act, they must, 
having regard to secs. 123,144,146, 
146, and 147, shewti&on their regis­
tered plans their inte^tidp to divert.

The defendants built an embank­
ment which entirely cut off the 
plaintiff’s access to the water of a 
stream by diverting it from his 
farm

Held, that the diversion, not the 
damage sustained therefrom, gavç 
him his cause of action ; and the 
proper mode of estimating the dam- 
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Set Constitutional Law, 2— 
Municipal Corporations, 7.I

ages was 
permanent and to consider its effect 
upon the value of the farm.

AfcGUlivray v. Great Western R. 
W. Co., 25 Ü. C. R. 69, distinguished, 

alleged
gully or depression created by the 
action of the water. - The defendants 
disputed that any water ran along 
it, except melted snow and rain 
water flowing over the surface mere­
ly. The plaintiff contended that 
there was a constant stream of water, 
only, if ever, ceasing in the very dry 
apmmer weather :—

Held, per Street, J., that without 
a permanent source, which, however, 
need not necessarily be absolutely 

failing, there cannot be a 
watercourse ; and that, as the atten­
tion of the jury was not expressly 
called to the difference in effect 
between the occasional flow of sur-
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