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not hig inteatiou to go orar this eTidccce ; he
•hoold cooflne himoelf to laoh facts oa he con-
ceived had a direct bearing upon the Imoe to
be tried. It appeared that on the 8th of Oc-
tober, 1858, Pierre Chartrd, one of the defen-
danti, having entered into a contract with Her
Majesty'a Gommiasariat Department, at Que-
bec, for the Bupply of freah beef to the Forces,
and being unable to carry out the contract,
without some pecuniary assistance, applied to
the irm of A. J. Maxham & Co., th? oll.er de-
fendants, to make application to tbe Quebec
Banlc on his behalf, In order to obtain the ne-
cessary advance of money for this purpose.
Accordinglr, the defendants, A. J. Maxham &
Co., did apply to the Quebec Banli on behalf of
Mr. Oharti;^, to make him this advance, by the
discounting of their noiesin his favor, and of-
fered, on behalf of Mr. Obartr^ to assign the
moaies coming to him from the Oommissariat
Department in paymentand satisfaction of the
advance, or so much thereof as the said monies
would suflBce to pay and satisfy. This propo-
sition was acceded to bV the Bank, and Messrs.
Maxham it Co. were requested fo reduce the
same to writing, which wai done by tbe letter
of the same date, which had been read to 'the
jury, and which formed the basis of the whole
transaction. The Bank were aware at the time
that they could not, without violating their
Charter, make a direct advance in money to
Ohartrd upon this beef contract, because their
charter expressly forbids their dealing in any-
thing except bills of exchange, discounting of
notes of hand, receiving the discount at the
time of negociating, gold or silver bullion, or in
the sale of stock p!odged for mon.y lent and
not redeemed, and therefore, in order to carry
out the agreement with Ohartr^, they required
thr I the notes alluded to should be granted.
The making and granting of these notes can
only be looked upon, therefore, as ancillary to
the carrying out tbe direct advance of money
to Ohartr^ by the Bank. By the letter, Max-
ham & Co, stipulated that the Bartk only
should receive the money, meani&g the monies
to become due to Ohartrd by the Commissa-
riat; and it was for the gentlemen of the jury
to put such a construction upon th^t and (he
other portions of the letter, as would host cfirry
out the intentions of the parties. By its terms
Maxham & Co. could only be consideied as
becoming liable as sureties of Chartr6 towards
the Bank, in the ev«ntof the monies to be re-
ceived by them from the Commissariat, not
proving suflScient to cover the advances made
to Chartr^. The Bank having accepted the
terms of this letter, in order to carry out the
Srir.cipal condition imposed npon them by
>xham& Co, namely, that of receiving the
monies themselves from the Commissariat,
caused to be prepared and executed the deed
of assignment which had been referred to. by
which Chartrd not only appears to have trans-
ferred all the monies to become dne to him. bat
also the contract, so that the Bank virtually
came to be contractors with Her Majesty's MU-
itary Government for the supply of fresh beef
for the use of the Forces -^ and the monthly ac-
counts (urnished to the department would seem
to justify this position. The making of this

•asigcment was certainly to ensure the due p»y Jment of the notes: and the Bank fully intend
ing that they should lose nothing by the trMS]
action, required not only that the orde/
on the Commissariat, by means of a no^
tarial transfer, should be depo8'»ed wltJ
the Cashier, as sUted by Mr. Gethinasl
but also that the beef in store durlnt
the winter months should be insured bv
Chartrd, and the policy assigned to them, eon.
stituting at thr same time Mr. Oethlngs]
the sole judge of tbe amount of monies
to be advanced. Advances were thej
made from time to time to Chartrd bi
*°«- Bank, and his monies were receivec
by Mr. QethinRS, and placed to his account bi
the voluntary act of the Bank, as the question
put to Mr. Maxham by the Cashier, whe thei
ne should continue to uce the monies to
Cbartr^'s account as usual, which was the first
occasion ho had addressed Mr. Maxham, suffl.
ciently shews. Mr. Gethings stated his reasoc
for asiing this question : it was, as he said'
that Chartrd had come into the Bank on sevei
ral occasions in a state of intoxicatioo,—» ciri
cametance which surely should have placed thel
Bank on its guard in relation to the applicfttionl
of these monies. Notes of a similar description/
continued to be discounted, and the monies *cr
be received by the Bank from the Commissa-,
riat for nearly a year, coming down to tbe 3m1
of October, 1869, when the last payment waal
made, amounting to $5730. On the 4th Octo.
her four notes ofMtxham Sc Co., and held by^
the Bank, amounting ia the aggregate to $4000,1
matured and were retired by Maxham it Co 'si
cheque, Chartr6 having, on the same day, ab-i
stracted from the Bank, of the monies so reJ
ceived ou the previous day, a sum of$420ol
The jury bad heard a great deal aboi' t thosU
four notes and the money so abstracted by]
Chartr6, but this had nothing whatever to do
with the present case. there then reroainedJ
of these Commissariat monies $1530, and tiati
amount being in the Bank on the 8th October!
last, wLcn the note for $2000 declared upon mj
this cause became due, this sum of $1630 waal
applicable to the payment of this last mention-
ed note, which came to be salisSed to that ex-'
tent

;
and Msxham & Co , having tendered th«

balance, which was refused, the plaintiffs cer-
tainly could not claim against him for any lar--
ger sum. They have endeavored, however, tol
account for the $1530. Mr. Gethings has told)
you in his evidence that they had imputed this
sum 10 tbe part payment of the amount of tho
four notes which matured on the 4th October
while, in the same breath, he told yon that]
Messrs. Maxham & Co. bad retired these notesi
and had them in their possession, acd that thel
Bank had instituted another suit against Mar-
ham ft Co., which was still pending in thi»i
Court, for the recovery of the amount of theJ
very cheque which had been given br them

notes The only question in this case is this :

Was there any pan of the monies received by
the Bank from the Commissariat in tbe Bank
•t the maturity of the note sued upon in ihis
cause, to meet that note or any part thereof "

Tho jury had been told there were $1630, but


