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3. That although the municipality mus
Allowed a very large discretionary power t
or not ta do such a work, it ha. flot the
and uncontrolled right ta avoid doing it.

4. That ithe dlaim mnade had been pr
as stated, a ne.v trial would have been grau
for the facts found by the jury %vere flot
ranted. by the evidence.

Seymbl, if the evidence given will sot %var
the court in granting a utandamus upon
tion ta the colirt, and the court has befo
ail the xnatervals niecessary for finally deter
ing the questic n in dispute, judgment ma
given for the dteferdants under Rule .3a! o
judicature Act.

PCP AiRMOUR, J., that the* action would
lie, the matter ini question being strictly in
d,'icretion of the municipal couticil :that
verdict was flot sustained by' the evidence,
if flecessary a now trial should be granted

Prr O'CONLNoR, J., that the action %Vas
tainable ini Iaw, and the verdict wvas suppo
b.y the evidence.

IV, R. Meredith, Q.C., for motion,
.1cCarfliy, Q.C., and R. Meredith, contra

r IN BANCO.

FRos'r v. HINÈS.

Action to rcover iand-xst and aisd niortgag
Lease by inn.tgag3r after tnortgag-.Vort
ui Possess ion.

C., owner of tho promises ii,. question, mu
gaged thein on 6th February, 188o, tu thik' P. L, and S. Co. On 17thl March, 1883
mnade a second mortgage ta L., who assig

'the promises to defendant for ton yeardt litf n5hOcoe,18,C e
ist April, 1884, at $175 for the flrst year,
$165 for subsequent years, payable in adva
on 27th October in each year. The lease
tained a clause that rent should be paiî
H., or sent ta the mortgagees Il as pRym
of interest on boan made by the lessor."
Ilas the local agent of the firet mortgag
The clause referred ta was inserted in
lease at the defendant's request. The

'I payable on 27th October, 1883, 1884 and
Ilas paid by defendant ta H., who jemni
the mnn ta the cornpany. H. gave defi
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ast receipte for the rosi as agent for C. Tht
company sent H. receipts for the nioney for.
warded by him, expressing that tht money
was received on account of advances made
to C. H. hid "o authority ta rective money
for tht company. Tht company were not
made aware of the existence of tht lease or of
its provisions. Tht plaintiff brought this a..
tion ta recover possession of the mortgaged
premises, his mortgage being in default. Tht
defendant set up the lease, and the clause re-
ferred ta, tht payment of rent ta tht company,
and that ht was tenant ta tht company whose
:nortgage %vas in defanît.

Held, that plaintiff, as second mortgagee,
was entitled to recover, unless it could be
establishied that defendant wvas in possession
as tenant of tht first mortgagees, and sot as
tenant of the :nortgagur.

Hetd, also, that as the comnpany received the
money sent theni by H., not as rent of tht
inortgagtd lands, bat on account of advances
muade ta C., they could not under the evidesce
be held ta ho mortgagees in possessior, and
that defendant wvas not their tenant.

Held, also, that even if the coinpany had
heen aware of tht provision in tht lease, and
had received the inoney with snob knowledge,
they wonld flot have been mortgagees is pos-
session with defendant as their tenant, as the
money under tht very terms of tht provision
would flot have heen received a-, rent, but
"'as paymonts of interest on a loan nmade by
tht lessor."1

Lasit, Q.C., for motion,
He«Ics, contra.


