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3. That although the municipality must be
allowed a very large discretionary power to do
or not to do such a work, it has not the sole
and uncontrolled right to avoid doing it.

4. Thati the claim made had been proved
as stated, a new trial would have been granted,
for the facts found by the jury were not war.
ranted by the svidence,

Semble, if the evidence given will not warrant
the court in granting a mandamus upon mo-
tion to the conrt, and the court has before it
all the mater:als necessary for finally determin-
ing the questicn in dispute, judgment may be
given for the defendants under Rule 321 of the
Judicature Act.

Per Armoug, ., that the action would not
lie, the matter in question being strictly in the
discretion of the muuicipal counsil; that the
verdict was not sustained by the evidence, and
if necessary a new trial should be granted,

Per O'ConnoR, J., that the action was sus.
tainable in law, and the verdiet was supported
by the evidence.

W. R, Meredith, Q.C., for motion,

MeCarthy, Q.C., and R. Meredith, contra.

IXN Banco.
Frost v. Hings,

Action to recover land~—1sé and and morigagee—
Lease by mortgagor after morigage—Morigagee
in possession.

C., owner of the pretnises ir question, mort-
gaged them on 6th February, 1880, to the C,
P, L. and 8 Co. On rjth March, 1883, C.
made a second mortgage to L., who assigned
to plaintiff. On sth October, 1883, C. leased
‘the premises to defendant for ten years from
18t April, 1884, at §175 for the first year, and
$163 for subsequent years, payable in advance
on 27th October in each year. The lease con.
tained a clause that rent shounld be paid to
H., or sent to the mortgagees ¥ as payments
of interest on loan made by the lessor.” H.
was the local agent of the first mortgagees.
The clause referred to was inserted in the
leasz at the defendant’s request. The rent
payable on 27th October, 1883, 1884 and 1883

ant receipts for the rent as agent for C. The
company sent H. receipts for the money for-
warded by him, expressing that the money
was received on account of advances -made
to C. H. had no authority to receive money
for the company. The company were not
made aware of the existence of the lease or of
its provisions, The plaintiff brought this ac.
tion to recover possession of the mortgaged
premises, his mortgage baing in default. The
defendant set up the lease, and the clause re-
ferred to, the payment of rent to the company,
and that he was tenant to the company whose
mortgage was in default.

Held, that plaintiff, as second mortgagee,
was entitled to recover, unless it could be
established that defendant was in possession
as tenant of the first mortgagees, and not as
tenant of the mortgagor.

Held, also, that as the company received the
money sent them by H., not as rent of the
mortgaged lands, but on account of advances
made to C., they could not under the evidence
be held to be mortgagees in possessior, and
that defendant was not their tenant.

Held, also, that even if the company had
been aware of the provision in the lease, and
had received the money with such knowledge,
they would not have been mortgagees in pos-
session with defendant as their tenant, as the
money under the very terms of the provision
would not have bsen received as rent, but
**as payments of interest on a loan made by
the lessor.,”

Lash, Q.C., for motion,

Hoyles, contra.,

was paid by defendant to H., who remitted
the mone to the company. H. gave defend.




