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Of Ai'ri:\i,«».— In all the cases al>ove-iiie!itioiKMl, the

compltiiiiaiits >li<.uKl have a rit'lit t«> ap]»eal lr.»in the sum-
mary trial an«l juduiiient reiKUaetl in the " liist instanee,''

it he conceived liiiur^eh' a!:::;rievo(l therc])y. V»Mienever the

«lel'euilant has no right l«> a Jurv, lie should he allowed an

appeal tVoiu the verdict and sentence of the '' tlrst

instance.'' Evidence in aimm al- slmuld I'o conlined solely

to the evidence (ttlercch and either received or rejected

in "the lirst instance," or which at that tiniu was
diligently sought and made a ground tor an im[ir<,'i»erly

rf-jccted motion tor delay. Where evidence given in the

lirst instance cannot be produced (without fault or neglec:

of the [>arty desiring its in'oi'uction) at the a[>peal, the hest

obtaiiuihle secondary evidence should ho taken to establisji

what the neces.-aiy witness said in the iirst instance, ur

Mhal snbsetiuentlv unatrainahle evi<h:nce was ori^'-inallv

rendered or produced in open Court. A' 1 evidence in a])peal!4

sliould 1)0 taken itie:cttiiso. The Court in Apj^eal should be
lield at tlie vhef llcu^ and, except where, as in the cities of

(.^^nebec and Montreal, other functionaries exist to whom it

might 1)0 pro}>erly contided, should bo Cv»mposed of the

sherilf, or in his place his deputy, or the coroner, or the

cliairnnm of the (Quarter iSessions, or a barrister duly

appointed to the otHce, and two justices of the jjeace,—the

majority to decide. The Court on appeal should give judg-

ment tie nocu^ unlevsthey confirmed tlie original judgment.
^\\\ appeals to bo taken within three lawful days.

()f (.'KiMioKAin.— Wherever tm apoea' lies, certiorari

should bo allowed to arise (^t'or cause) from its adjudication.

On certiorari^ the evidence and tindlng thereon being

returned, the judges should impartially set aside every

decision arrived at or any part thereof which might apj)ear

to them, by the return, rejtngiiant to the evidence, v.diether

suchmiglitbo in lavor of diefjudant or against him, and
substitute a deciriiou cic noco^ according to the evidence

the return discloses. If tiie linding seem correct, but the

order or sentence or judgment seem wrong, then they

should set it aside and gi^e judgment de naco on the lind-

ing, whether the same be in favor of the accused or the

accuser. AVhen certiorari is granted, good bail should bo

had, or tlie petitioner to remain a prisoner till the case is

decided, which must be by the Queen's Bench in criminal

Appeal and E]-ror.


