REPORTS AND NOTES OF CASES. . 1h3

The cese of two persons effecting; in different insursnce companies,

insurance of the same propexty in different righta has been stated thus {g):—

“Where different porsons izeure the same proporty in respect of dif-
ferent rights they may be divided into two claases. It wmay be that the
interest of the two hetween them makes up the whole property, @ in the
case of o tenant for life and remainderman. THen if each ingures, although
they may use words appavently insuring the whole property yet they
would recover from their respective insurance companies the valus of
their interests, and of course those values added together would make
up the value of the whole property. Therefore it would not be 5 case
either of subrogation or contribution, because the loss would be divided
between the two companies in proportion to the interests which the
respective persons assured hsd in the property. But then there may be
cages where, although two different persons insured in reapect of different
rights, each of them can recover the whole, a8 in the crss of 5 mortgagor
and mortgagee. But wherever that is the case it will necessarily follow
that one of these two hes a remedy over against the cther, because the
same property cannot in value belong at the same time to two different
persons. Eech of them may have an interest which entitles him to insure
for the full value, because in certain events, for instance, if the other
pergon become ingolvent, it may be he would loge the {ull value of the
property, and therefore would have in law an insurable interest; butf yet
it must be that if each recover the full value of the property from their
vespective offices with whom they insure, one office must have a remedy
against the other. I think wherever that is the case the company which
hasg insured the person who has the remedy over succseds to his right of
remedy over, and then it is a ease of subrogation.”

6. Application of insurance money.
It is provided by the Mortgages Act, R.8.0. 1014, ¢, 112, 5, 6, a8
follows:—

6.~—(1) All money payable to a mortgagor on an insurance of the mort-
gaged property, including effects, whether affixed to the froeheld or anot,
being or forming part therec!, eaall, if the mortgagee so requires, be
applied by the mortgagor in making good the loss or damuage in respect
of which the money is received.

\2) Without prejudice to any obligation to the contrary imposed by
law or by special contract, o mortgages may require that all money receiv-
ed on an insurance of the mortgaged property be applied in or towards
the discharge of the money due under his mortgage.

This section was originally passed in 1886 (r), and was based on the

English Conveyancing Act, 1881 (s).

Sub-s. 1 is practically declaratory of the mortgagee's right under the
Fnglish statute, 14 Geo. III, c. 78, now cited as the Fires Prevention

wad Globe Insurance Co.,

(o) Norih British and Mercantile Insurance Co. v, London, Liter poo’

1877, & Ch, D 800 at Pp. 83 584, Mellish, I.J.

Tovd (‘runworth s Aot (1880), 23 & 24 V ot,, o. 145,

(r) 49 V| g. 2, a. 8.
(8) 44 & 4..\ 'V:ot o 41, The elmme in the English statute is found i wennection with vari-
our anceinl mvmonn as to tho gee's powor to inawrs, which were mubstituted for

Seo § 2, supra.




